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CONTEXT 


This  report  is  the  second  triennial  report  and  the  fourth  annual  report  of  the 
Provincial  Judges  Remuneration  Commission.  The  Commission  was  initially 
constituted  as  the  Ontario  Provincial  Courts  Committee  pursuant  to  The  Courts 
of  .Justice  Act.  1984,  S.O.,  c.  11,  s.  88.  The  function  of  the  Committee  as 
defined  by  the  then  applicable  legislation  was  to  inquire  into  and  make 
recommendations  to  the  Lieutenant  Governor  in  Council  respecting  any  matter 
relating  to  the  remuneration,  allowances  and  benefits  of  Provincial  Judges 
including  leave  of  absence  and  vacations,  sick  leave  credits  and  payments  in 
respect  of  such  credits  and  pension  benefits  for  provincial  judges  and  their 
surviving  spouses  and  children  and  provision  for  the  transfer  or  other  disposition 
of  benefits  in  respect  of  the  foregoing  to  which  provincial  judges  were  entitled 
under  the  Public  Service  Act  or  the  Public  Service  Superannuation  Act  at  the 
time  of  their  appointment. 

In  fulfilment  of  its  statutory  mandate,  the  Committee,  under  the  name 
Ontario  Provincial  Courts  Committee,  as  it  was  then  known,  made  a 
comprehensive  Report  to  the  Lieutenant  Governor  in  Council,  September  27, 
1988.  That  report,  which  will  be  referred  to  herein  as  the  “First  Report”, 
recommended  salary  and  benefits  to  be  effective  for  the  year  commencing  April 
1,  1987. 

The  Committee  was  mandated  to  make  an  annual  report  on  its  activities  to 
the  Lieutenant  Governor  in  Council.  The  second  annual  report  of  the  Committee 
relating  to  the  year  commencing  April  1,  1989  was  made  to  the  Lieutenant 
Governor  in  Council  in  December  1989.  The  third  annual  report  of  the 
Committee  (now  named  the  Provincial  Judges  Remuneration  Commission) 
relating  to  the  year  commencing  April  1,  1990  was  made  to  the  Lieutenant 
Governor  in  Council  in  December  1990.  In  this  report,  we  will  use  the  word 
Commission  as  applicable  to  the  Committee  (the  former  name)  and  the 
Commission  (its  present  name). 

The  Courts  of  .Justice  Amendment  Act.  S.O.  1989,  c.  55,  by  s.  50 
(reproduced  as  Appendix  A)  continued  the  Ontario  Provincial  Courts  Committee 
under  the  name  Provincial  Judges  Remuneration  Commission  with  essentially 
the  same  statutory  functions  as  it  previously  enjoyed.  Each  of  the  reports  of  the 
Commission  has  taken  into  consideration  an  agreement  made  between  the 
Ministry  of  the  Attorney  General  and  Counsel  for  the  provincial  judges  dated 
July  21,  1987.  The  agreement  is  reproduced  as  Appendix  B  to  this  report. 

As  a  preliminary  to  the  preparation  and  presentation  of  this,  the  second 
triennial  report,  of  the  Commission,  the  members  of  the  Commission  decided  to 
hold  public  hearings  and  to  receive  representations  relating  to  the  matters  within 
its  jurisdiction. 
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For  this  purpose  a  notice  in  the  form  of  Appendix  C  to  this  report  was 
published  in  1991  as  follows: 

Ontario  Reports  -  June  7th  and  14th 
Canadian  Criminal  Cases  -  May  28th  and  June  11th 
The  Lawyers  Weekly  -  May  31st  and  June  14th 
The  Law  Times  -  June  3rd  and  10th 

The  Globe  and  Mail  -  May  30th  and  June  13th 

The  Ottawa  Citizen  -  May  30th  and  June  13th 

The  London  Free  Press  -  May  30th  and  June  13th 

The  Windsor  Star  -  May  30th  and  June  13th 

The  Chronicle  (Thunder  Bay)  -  May  30th  and  June  13th 

The  Standard  (St.  Catherines)  -  May  30th  and  June  13th 

The  Barrie  Examiner  -  May  30th  and  June  13th. 

Representations,  apart  from  those  received  from  the  Government,  counsel 
to  the  provincial  judges  and  the  actuaries  referred  to  later,  were  received  in 
writing  and  orally  by  the  persons  identified  in  Appendix  D  to  this  report. 

The  parties  were  ably  represented  by  Counsel  in  both  oral  and  written 
presentations  to  the  Commission.  The  documentation  and  supporting  material 
was  of  great  assistance  to  the  Commission  in  enabling  it  to  identify  and  reach  the 
conclusions  that  are  set  out  in  this  report.  The  members  of  the  Commission  wish 
to  record  their  appreciation  to  Paul  J.  French  and  William  S.  Chalmers,  Counsel 
for  the  Judges  of  the  Ontario  Court  (Provincial  Division),  and  to  Warren 
Winkler,  Q.C.  and  Frances  Gallop,  Counsel  to  the  Government  of  Ontario,  for 
their  helpful  submissions  and  courteous  cooperation  during  our  hearings. 

In  the  First  Report,  the  members  of  the  Commission  made  detailed 
recommendations  in  respect  of  the  pensions  and  related  benefits  of  provincial 
judges.  In  dealing  with  the  cost  implications  of  that  report,  we  expressed  a  note 
of  caution  on  the  qualification  of  the  members  of  the  Commission  to  choose 
between  the  conflicting  assumptions  made  by  the  Ontario  Government  actuaries 
and  the  actuary  who  gave  evidence  for  the  provincial  judges.  As  a  result,  for  the 
second  triennial  report  we  sought  and  obtained  approval  to  engage  an 
independent  actuary  to  advise  the  Commission  and  to  work  with  the  actuaries  of 
the  parties  so  that  a  joint  report  could  be  made  to  the  Commission.1  We  are 
indebted  to  all  persons  involved  in  that  process  for  their  cooperation  and  the 
material  reports  presented  to  us  and  to  which  the  experts  were  in  agreement.  We, 
therefore,  wish  to  express  our  appreciation  to  Peter  Hirst  of  Actrex  Partners 
Limited  appointed  as  the  consultant  to  the  Commission,  Martin  Brown  of  Wyatt 
Company,  consultant  to  the  provincial  judges  and  Clare  Pitcher,  Chief  Actuary  of 
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the  Human  Resources  Secretariat,  Management  Board  of  the  Cabinet  of  the 
Ontario  Government.  We  are  indebted  to  them  for  their  joint  reports  of  October 
18,  1991  (Appendix  F  attached  hereto),  and  November  29,  1991  (Appendix  G 
attached  hereto)  which  constitute  the  basis  upon  which  we  have  made 
recommendations  in  this  report  relating  to  provincial  judges’  pensions. 

Since,  likely,  this  will  be  the  last  report  of  the  Commission  as  presently 
constituted,  we  also  wish  to  record  how  helpful  Keith  Norris  has  been  to  the 
Commission,  the  Chairman  and  its  members  in  respect  of  all  aspects  of  the 
administration  of  the  affairs  of  the  Commission  from  the  time  of  our 
appointment  to  the  delivery  of  this  report. 

By  way  of  further  background  and  in  the  context  in  which  this  report  is 
written  and  presented,  we  have  noted  the  provisions  of  Ontario  Regulation 
67/92  which  was  approved  by  Cabinet  on  February  12,  1992  and  came  into 
effect  March  1,  1992. 

We  have  also  taken  into  consideration  the  recent  events  that  have  put 
pressure  upon  the  work  of  the  Provincial  Judiciary,  more  particularly,  the  Askov2 
and  Morin3  decisions  of  the  Supreme  Court  of  Canada.  We  are  also  pleased  to 
record  the  response  of  the  Ontario  Government  in  the  enlargement  of  the  Court 
complement. 

The  Charter  of  Rights  and  Freedoms,  introduced  ten  years  ago,  had  its 
initial  impact  on  Provincial  Court  Judges.  It  and  other  legislative  initiatives  have 
enlarged  the  scope  of  their  jurisdiction. 

Probably,  the  most  dramatic  change  since  our  1988  report  relates  to  the 
Ontario  Government  legislative  initiative  relating  to  the  merger  of  Courts  in 
Ontario  and  the  new  statutory  status  of  a  Provincial  Court  Judge  in  the  Province. 

Bill  100,  being  An  Act  to  amend  The  Courts  of  .Justice  Act.  1984  was 

introduced  in  the  legislature  December  18,  1989.  The  declared  purpose  of  the 
Bill  was  to  implement  the  recommendations  made  in  our  First  Report.  We 
observe  that  the  Bill  is  still  awaiting  legislative  enactment.  We  were  informed 
that  the  parties  intended  to  meet  to  discuss  further  the  status  of  the  Bill  and  the 
time  for  its  enactment.  As  this  aspect  of  the  matter  is  under  active  discussion, 
we  refrain  from  further  comment  upon  it. 

Provincial  Court  Judges 

The  Courts  of  Justice  Amendment  Act.  S.O.,  1989,  c.  55  made  significant 
changes  in  the  structure  of  Courts  in  Ontario.  By  section  33  of  that  Act,  the 
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Provincial  Court  (Criminal  Division),  the  Provincial  Court  (Family  Division)and 
the  Provincial  Offenses  Court  were  amalgamated  and  continued  as  a  court  of 
record  named  the  Ontario  Court  (Provincial  Division).  The  Small  Claims  Court 
became  a  branch  of  the  then  created  General  Division  of  the  Ontario  Court. 

Provincial  Judges  are  appointed  to  the  Ontario  Court,  Provincial  Division 
under  section  41(1)  of  the  Courts  of  .Justice  Amendment  Act.  1989.  That 
section  provides  that  the  Lieutenant  Governor  in  Council  on  the  recommendation 
of  the  Attorney  General,  may  appoint  such  provincial  judges  as  are  considered 
necessary.  Any  appointment  to  the  Provincial  Division  is  made  after  a  report  is 
received  on  the  candidate  from  the  Judicial  Council  for  provincial  judges.  By 
subsection  2  of  section  41  of  that  Act,  no  person  shall  be  appointed  as  a 
provincial  judge  unless  he  or  she  has  been  a  member  of  the  bar  of  one  of  the 
provinces  of  Canada  for  at  least  ten  years.  Generally  speaking,  therefore,  the 
Provincial  Division  draws  for  its  membership  from  the  same,  or  at  the  least,  a 
similar  pool  of  lawyers,  as  the  Ontario  Court,  General  Division,  namely,  the 
practicing  membership  of  the  bar.  They  are  subject  to  the  same  ten-year  time 
period  for  qualification. 

A  provincial  judge  is  obliged  to  devote  his  or  her  whole  time  to  the 
performance  of  his  or  her  duties  as  a  judge,  except  as  authorized  by  the 
Lieutenant  Governor  in  Council. 

The  Chief  Judge  of  the  Provincial  Division  is  obliged  by  statute  to  assign 
every  provincial  judge  to  a  region  in  Ontario.  A  judge  may  be  reassigned  from 
one  region  to  another  by  the  Chief  Judge. 

A  provincial  judge  is  secure  in  tenure  until  age  65  in  the  absence  of  a 
complaint  to  the  Judicial  Council  and  a  recommendation  after  an  inquiry  that  the 
judge  has  become  incapacitated  or  disabled  from  the  due  execution  of  his  or  her 
office  by  reason  of  infirmity,  conduct  that  is  incompatible  with  the  execution  of 
his  or  her  office  or  having  failed  to  perform  the  duties  of  his  or  her  office. 

For  the  purposes  of  this  report,  it  should  be  observed  that  by  virtue  of  sub¬ 
sections  52(1  )(b)  and  (c)  of  the  Act,  it  is  the  Lieutenant  Governor  in  Council 
who,  by  regulation,  fixes  the  remuneration  of  provincial  judges  and  provides  the 
benefits  to  which  provincial  judges  are  entitled. 

Ontario  Regulation  67/92  made  under  the  Courts  of  Justice  Act  dealt 
with  the  salaries  and  benefits  of  provincial  judges.  It  was  approved  by  Cabinet 
on  February  12,  1992  and  came  into  effect  on  March  1,  1992.  The  provision  of 
this  regulation  has  been  considered  in  the  specific  recommendations  later  made 
in  this  report. 
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Governing  Principles 

In  our  first  Triennial  Report,  we  outlined  the  governing  principles  that 
guided  us  in  determining  the  recommendations  that  we  then  made.  The  Report 
identified  three  such  principles,  namely,  the  imperative  of  an  independent  judici¬ 
ary,  the  presumption  that  professionals  will  perform  professionally  if  they  are 
treated  in  a  professional  manner  and  the  importance  of  looking  at  the  judges’ 
compensation  package  as  a  whole. 

It  is  our  opinion  that  these  governing  principles  are  as  applicable  today  as 
they  were  in  1988  at  the  time  of  the  First  Report.  They  have  again  constituted 
the  significant  guide  in  the  formulation  of  the  recommendations  that  are  later 
made  in  this  report.  We  recommend  that  they  constitute  a  significant  guide  to 
the  legislature  in  respect  of  the  implementation  of  the  specific  recommendations 
that  are  herein  made.  We  make  this  comment  because  we  wish  to  observe  that 
several  of  the  more  important  recommendations  made  in  the  First  Report  were 
not  put  into  effect. 

We  were  informed  that  the  First  Report  is  no  longer  in  print  and  that  the 
“Governing  Principles”  that  we  enunciated  therein  and  reaffirm  in  this  report  are 
not  now  generally  available.  We,  therefore,  accede  to  the  request  that  was  made 
to  us  to  have  the  Governing  Principles,  as  they  appear  in  pp.  40  to  63  inclusive 
of  the  First  Report,  made  an  Appendix  to  this  report.  Those  pages  are 
reproduced  as  Appendix  E  to  this  report. 

Role  of  the  Commission 


The  present  process  for  the  determination  of  the  level  of  remuneration  of 
provincial  judges  and  their  related  benefits  arose  from  difficulties  that  were 
resolved  between  the  parties  by  the  Letter  Agreement  (Appendix  B)  and  the 
legislation  that  followed.  The  appointment  of  this  Commission  and  the 
legislative  format  that  followed  were  intended  to  resolve  those  difficulties.  The 
establishment  of  the  Commission  and  the  recommendations  made  by  it  were 
intended  to  be  important  steps  in  the  process.  The  letter  agreement  requires  that 
the  recommendations  of  the  Commission  be  given  “the  fullest  consideration  and 
very  great  weight  by  the  government  in  the  decision-making  process”. 

We  wish  to  emphasize  that  for  the  process  of  fixing  salaries  and  other 
benefits  of  provincial  judges  to  be  effective  it  must  be  a  process  in  which  both 
parties  and  the  public  have  complete  confidence.  The  Commission  is  therefore 
concerned  because  representations  have  been  made  to  it  that  judges  and  other 
members  of  the  public  are  losing  confidence  in  the  process  and  in  the  role  of  the 
Commission  in  that  process.  We  would  view  it  with  deep  regret  if  the  work  of  the 
Commission  and  the  recommendations  made  by  it  are  not  given  the  fullest 
consideration  and  very  great  weight  by  the  government  as  originally  contemplated. 
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We  also  wish  to  point  out  that  the  perception  of  the  role  of  the  Commission 
is  also  significant.  It  is  in  the  public  interest  that  the  perception  of  the  role  of  the 
Commission  by  the  parties  and  the  public  be  that  it  has  a  meaningful  role  in  the 
determination  of  salaries  and  benefits. 

We  make  these  comments  for  two  particular  reasons.  The  first  is  that 
many  of  the  recommendations  made  by  the  Commission  in  its  First  Report  were 
not  implemented.  The  result  has  been  in  our  opinion  an  erosion  in  the  salaries 
and  benefits  of  provincial  judges.  The  second  reason  relates  to  a  freeze  in  the 
salary  of  provincial  judges  at  the  1991  level.  The  Commission  was  not 
consulted  prior  to  the  freeze  even  though  it  was  put  into  effect  at  a  time  when  the 
Commission  was  conducting  its  work  for  this  report.  There  is  a  grave  risk  that 
the  failure  to  involve  the  Commission  in  an  important  aspect  of  the  process  will 
lead  to  the  implication  that  the  deliberations  and  the  recommendations  of  the 
Commission  are  irrelevant.  Such  an  implication  clearly  results  in  a  deterioration 
of  the  process  and  more  particularly  confidence  in  the  role  of  the  Commission  in 
the  process. 

It  should  be  stated,  however,  that  discussions  between  the  parties  have 
made  it  evident  that  there  is  on  the  part  of  the  government  an  awareness  of  the 
importance  of  the  process  and  the  role  of  the  Commission  as  an  essential 
component  of  that  process.  We  have  made  the  statements  in  this  passage  as  a 
message  of  caution  rather  than  as  a  message  of  criticism. 

The  Freeze  of  the  Level  of  Remuneration  of  Provincial  Judges 

and  Judicial  Independence 

The  Commission  was  informed  that  the  Chair  of  Management  Board,  at 
his  request,  met  with  Counsel  to  the  provincial  judges,  the  Chief  Judge  and  the 
Presidents  of  the  Provincial  Judges’  Associations  on  November  29,  1991. 
Immediately  following  that  meeting,  the  Judges  were  informed  that  there  would 
be  imposed  on  the  salary  of  Provincial  Court  Judges  a  “freeze”  at  the  1991  level. 
The  salary  freeze  would  take  effect  April  1,  1992  to  March  31,  1993.  The 
provincial  judges’  salaries  would  continue  to  be  frozen  at  the  1991  rate  from 
April  1,  1993  to  March  31,  1994.  The  result  of  the  “freeze”  would  be  to  effect  a 
deferment  of  the  cost  of  living  increments  aspect  of  provincial  judges’  salaries. 
It  materially  affects  the  base  on  which  indexing  would  become  effective  in  April 
1,  1994.  We  were  advised  that  the  Minister  had  informed  the  Judges  that  the 
proposed  Bill  117,  a  Bill  Respecting  Provincial  Judges’  Compensation,  would 
not  be  enacted  unless  the  Judges  accepted  an  amendment  deferring  to  1994  the 
automatic  allowance  in  intervening  years. 
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It  is  obvious  that  the  freeze  results  in  an  erosion  of  the  remuneration  of 
Provincial  Court  Judges.  It  results  in  a  further  step  backward  from  the 
recommendations  made  by  the  Commission  in  the  First  Report.  It  puts  into  a 
state  of  grave  uncertainty  what  will  take  place  in  respect  of  the  recommendations 
that  the  Commission  makes  in  this  Report. 

We  have  decided  that  we  will  make  our  recommendations,  notwithstanding 
the  freeze,  so  that  they  may  be  considered  in  relation  to  any  future  steps  to  be 
taken  by  the  Government  relating  to  the  remuneration  of  Provincial  Court  Judges 
whether  in  the  short  run  or  the  long  run. 

In  any  event,  we  wish  to  express  a  concern  about  the  process  of  effecting  a 
freeze  on  the  salary  of  provincial  judges  notwithstanding  our  recognition  of  the 
existence  of  troubled  economic  times.  We  have  earlier  reaffirmed  that  we 
consider  the  independence  of  the  judiciary  to  be  a  fundamental  guiding  principle 
in  determining  the  compensation  of  a  judge.  In  the  First  Report,  we  stated  that: 

“Provincial  Court  judges’  compensation  should  be  determined  and 
provided  separately  from  the  usual  theatres  of  government  activity. 
Administrative  convenience  and  routine  attempts  at  economy  are 
not,  for  us,  sufficient  reasons  to  depart  from  this  precept.” 

We  made  several  specific  recommendations  for  this  purpose,  namely,  that 
the  salaries  of  provincial  judges  should  be  paid  directly  from  the  Consolidated 
Revenue  Fund,  that  the  salaries  ought  to  be  established  by  regulation  and  that 
provincial  judges  be  treated  professionally  as  judges  and  not  as  provincial  civil 
servants. 

We  understood  from  the  government’s  written  submission  to  the 
Commission  on  August  15,  1991  that  the  government  accepts  the  principle  that 
provincial  judges  ought  not  to  be  treated  as  employees  of  the  government.  We 
quote  from  p.  6  of  that  submission: 

‘The  government  reinforces  that  it  is  not  its  intention  to  draw  a 
comparison  between  provincial  judges  and  public  sector  employees. 

The  only  commonality  between  the  two  groups  is  that  both  are 
engaged  in  the  public  service.” 

We  question  whether  the  “freeze”  and  the  manner  of  its  imposition  reflect 
this  intent. 

We  urge  the  government  to  implement  the  recommendations  made  in  the 
First  Report  and  reaffirmed  here  and  thus  recognize  the  principles  of  judicial 
independence.  The  implementation  of  those  recommendations  will  put  to  rest 
many  of  the  irritants  that  have  led  to  unrest  among  the  provincial  judges. 
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Salaries 

As  earlier  stated,  the  Commission  has  been  informed  of  the  salary  freeze 
communicated  to  the  provincial  judges  on  November  29,  1991.  Nonetheless,  the 
Commission  considers  that  it  is  its  duty  to  recommend  the  level  of  remuneration 
which  it  considers  should  be  applicable  having  regard  to  the  criteria  and 
guidelines  established  by  the  Commission  in  the  First  Report. 

The  government  in  its  final  brief  to  us  stressed  the  fact  that  the  economic 
growth  in  the  Province  will  be  lower  over  the  next  few  years  than  originally 
expected.  Wage  negotiations  with  the  Ontario  Public  Service  Employees  Union 
have  resulted  in  a  tentative  agreement  for  a  1  per  cent  salary  increase  in  1992 
and  a  2  per  cent  increase  in  1993.  The  government  has  announced  a  salary 
freeze  for  senior  management  employees  in  the  Ontario  Public  Service  and 
subsequently  requested  other  senior  management  in  government  agencies, 
boards  and  commissions,  and  the  broader  public  sector  to  consider  a  similar 
freeze  for  1992. 

The  provincial  judges  in  their  brief  to  us  accepted  the  fact  that  the 
economy  of  Ontario  is  in  difficulty  and  that  the  government  must  manage  within 
an  environment  of  reduced  financial  flexibility.  However,  the  brief  points  out 
that  there  is  nothing  in  the  several  economic  statements  of  the  Premier,  the 
Treasurer  or  the  Chair  Management  Board  of  the  Cabinet  that  mandates  a  freeze 
of  the  provincial  judges’  salaries. 

Judicial  independence  in  our  opinion  dictates  that  considerations 
applicable  to  the  salaries  of  provincial  judges  must  not  be  confused  with 
considerations  applicable  to  senior  civil  servants.  We  repeat  from  the  First 
Report: 

“Provincial  Court  Judges’  compensation  should  be  determined  and 

provided  separately  from  the  usual  theatres  of  government  activity. 

Administrative  convenience  and  routine  attempts  at  economy  are 

not,  for  us,  sufficient  reasons  to  depart  from  this  precept”. 

The  majority  of  the  submissions  made  to  us,  both  written  and  oral, 
recommended  that  the  level  of  payment  to  a  provincial  judge  should  equate  to 
that  of  a  judge  of  the  Ontario  Court,  General  Division.  It  was  stressed  before  us 
that  the  responsibility  of  a  provincial  judge  in  the  judicial  system  has  been 
enlarged  since  the  First  Report.  The  expression  “a  judge,  is  a  judge,  is  a  judge” 
recurred  in  the  submissions.  The  Commission  is  not  prepared  to  accept  the 
principle  of  equality  which  would  require  the  level  of  compensation  to  provincial 
judges  to  be  raised  to  the  level  of  compensation  payable  to  General  Division 
Judges.  We  do  not  purport  to  comment  as  it  would  be  inappropriate  for  us  to 
comment  on  the  level  of  payment  to  Judges  of  the  General  Division.  Without 
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further  evidence,  we  are  not  prepared  at  this  time  to  recommend  the  adoption  of 
the  principle  of  equality.  Each  level  of  judicial  responsibility  and  remuneration 
should  be  considered  on  its  own  merits. 

In  the  First  Report,  the  Commission  recommended  that  the  salary  of  a 
provincial  judge  be  fixed  at  $105,000.00  as  of  April  1,  1987.  The  government 
accepted  the  principle  that  annual  adjustments  should  be  made.  The  basis  of 
adjustment  was  that  of  the  Industrial  Aggregate  (I. A.)  (Column  %I.A.  below). 
Had  the  recommendations  made  by  the  Commission  been  implemented  as 
recommended,  it  would  have  resulted  in  the  annual  level  of  payment  as  shown 
below  under  the  column  “Salary  Recommended”. 


Year 

%I.A 

Salary 

Recommended 

Salary 

Paid 

April  1,  1987 

— 

$105,000 

$84,770 

April  1,  1988 

4.0 

$109,200 

$  88,670 

April  1,  1989 

4.6 

$114,224 

$105,000 

April  1,  1990 

5.2 

$120,165 

$110,000 

April  1,  1991 

5.4 

$126,655 

$116,425 

Following  the  receipt  of  The  Commission’s  First  Report,  the  government 
established  a  salary  level  of  $105,000  per  annum  for  provincial  judges  effective 
April  1,  1989.  With  the  annual  adjustments,  the  actual  payment  to  provincial 
judges  was  as  set  out  above,  under  the  column  “Salary  Paid”. 

It  is  apparent  that  there  is  a  considerable  difference  between  what  this 
Commission  considered  to  be  an  appropriate  salary  and  what  was  actually  paid 
to  the  judges.  Over  the  five-year  period  (April  1,  1987  to  April  1,  1992)  the 
shortfall  is  approximately  $70,000. 

The  discrepancy  is  of  such  a  nature  as  to  require  the  Commission  to  re¬ 
examine  the  considerations  that  gave  rise  to  the  recommendations  made  by  it  in 
the  First  Report.  On  such  re-examination  and  further  reflection,  we  do  not  see 
any  reason  for  us  to  change  the  criteria  or  guidelines  enunciated  in  the  First 
Report.  On  the  contrary,  it  is  our  opinion  that  they  should  be  reaffirmed. 

It  is  our  recommendation  that  the  appropriate  level  of  payment  to 
provincial  judges  should  be  fixed  as  of  April  1,  1991  as  follows. 

Chief  Judge  -  $145,000 

Regional  Senior  Judges  -  $139,000 

Co-ordinator  of 

Justices  of  the  Peace 

Provincial  Judges 


$139,000 

$127,000 
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The  annual  adjustment  commencing  with  an  adjustment  effective  April  1, 
1992  should  continue  to  be  based  on  the  Industrial  Aggregate. 

The  provincial  judges  submitted  that  provincial  judges  should  receive  back 
pay  from  1987.  We  see  no  reason  to  disagree. 

Pensions 


As  earlier  stated,  the  Commission  was  greatly  assisted  by  three  experts  in 
the  field  of  pensions.  Peter  Hirst  was  appointed  by  the  Commission.  Martin 
Brown  was  appointed  by  the  judges.  Clare  Pitcher  was  appointed  by  the 
government. 

The  initial  submission  of  the  government  as  to  pensions  was  that  they 
should  be  fixed  at  the  same  overall  level  of  benefits  as  the  current  plan.  The 
current  pension  for  provincial  judges  was  implemented  in  1984.  The  pension  is 
45%  of  the  salary  of  the  judge  who  meets  the  general  basic  service  requirement 
of  at  least  65  years  of  age  and  15  years  of  service.  For  each  year  the  judge  works 
over  the  age  of  65,  1%  is  added  to  the  pension.  The  maximum  pension  available 
is  55%  at  age  75. 

In  the  First  Report,  the  Commission  recommended  that  the  pension  be 
increased  from  45%  to  55%  of  the  final  year’s  salary.  We  did  not  propose  any 
change  in  the  structure  of  the  plan.  We  sought  the  opinion  of  experts  which  we 
have  now  received.  The  judges  submitted  that  the  plan  should  be  the  same  as  the 
plan  applicable  to  federally-appointed  judges,  namely,  66-2/3  of  salary  at  age  65 
after  a  minimum  of  10  years  with  an  option  to  elect  supernumerary  status  at  that 
time. 


The  actuaries  presented  two  joint  actuarial  reports  to  the  Commission.  The 
first  report  bears  a  date  of  October  18,  1991.  The  second  bears  a  date  of 
November  29,  1991.  In  addition,  the  three  experts  attended  before  the 
Commission  to  explain  the  technicalities  applicable  to  a  basic  pension  design. 

In  the  first  joint  report,  the  experts  used  the  First  Report  of  the 
Commission  as  the  starting  point  to  outline  alternative  potential  pension  plan 
designs  and  their  implications  of  replacement  ratios  and  underlying  rationale. 
The  first  joint  report  of  the  experts  is  annexed  hereto  as  Appendix  F. 

It  will  be  observed  that  the  actuaries  in  their  report  of  October  18,  1991 
worked  to  a  target  income  replacement  ratio  of  75%  as  recommended  in  our  First 
Report.  Their  report  examined  the  structure  of  the  current  plan  design.  The 
report  took  into  consideration  the  general  consensus  that  there  should  be  a 
recognition  of  the  trend  towards  younger  appointees  resulting  in  longer  periods 
of  service.  This  trend  dictated  a  recognition  of  benefits  based  on  service.  The 
report  also  focused  on  benefits  and  differentiation  between  costs  and  funding. 
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The  actuaries’  report  presented  to  the  Commission  seven  alternative  plan 
designs.  Five  of  the  designs  are  direct  modifications  of  the  recommendation  of 
the  Commission  in  its  First  Report.  Each  of  the  seven  alternate  plans  represents 
an  overall  improvement  in  benefits  as  compared  to  the  current  plan.  All  seven 
alternate  plans  have  benefit  levels  which  are  between  the  respective  positions  of 
the  judges  and  the  Government.  Relative  to  the  recommendation  of  the 
Commission  in  its  First  Report  on  an  overall  basis,  six  result  in  benefits  below 
and  one  is  above  the  level  of  the  recommendation. 

The  actuaries  contemplated  that  the  ultimate  benefit  plan  to  be 
recommended  by  the  Commission  should  recognize  longer  periods  of  service  in 
the  form  of  additional  pension  benefits.  On  this  basis,  the  actuaries  concluded 
that  a  uniform  benefit  plan  such  as  the  current  plan  or  the  federal  plan  is 
inappropriate:  we  agree. 

In  the  plan  to  be  adopted,  the  actuaries  considered  it  appropriate  for  the 
Commission  to  assume  that  with  a  minimum  of  ten  years  of  practice  for 
eligibility  for  appointment,  some  retirement  fund  would  have  been  accrued  in  the 
pre -judge  employment  period;  again,  we  agree. 

After  having  considered  the  reports  of  the  actuaries  and  the  representations 
received,  we  recommend  that  the  Benefit  Plan  that  should  be  adopted  is  the 
present  Benefit  Plan  as  modified  by  Hend  Mod  2  as  set  out  in  the  October  18, 
1991  Joint  Actuarial  Report  (Appendix  F  hereto)  at  Exhibit  A  thereto  on  page  8, 
which  is  to  say,  the  present  plan  plus  an  additional  1%  of  final  salary  per  year  of 
service  beyond  15  years  accrued  before  the  age  of  65. 

The  cost  of  this  benefit  enhancement  is  as  set  out  in  the  Joint  Actuarial 
Report  dated  November  29,  1991  (Appendix  G  hereto). 

The  current  formula  for  determining  the  members’  contribution  rate  is 
one-half  the  cost  of  survivor  benefits.  The  rate  currently  in  effect  is  5.57%  of 
salary  and  is  apportioned  between  the  pension  plan  and  group  life  insurance 
policy.  This  rate  has  not  been  updated  for  some  time  and  also  does  not  reflect 
the  increase  in  survivor  benefits  that  would  occur  because  of  our 
recommendation  for  enhanced  pension  benefits.  Recalculating  the  contribution 
rate,  to  update  it,  it  would  result  in  a  range  of  7%  to  9%,  depending  on  the 
actuarial  methods  and  assumptions  used. 

There  is  unanimous  agreement  among  the  actuaries  that  this  type  of 
formula,  which  is  based  on  actuarial  assumptions  that  can  be  a  potential  source  of 
disagreement  among  the  parties,  should  be  avoided.  A  formula  such  as  x%  of 
salary,  irrespective  of  the  cost  of  survivor  benefits,  is  independent  of  the  actuarial 
assumption  issue.  Given  the  nature  of  this  plan  and  the  level  of  benefits  provided, 
the  actuaries  recommended  a  contribution  rate  in  the  range  of  5%  to  9%. 
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We  have  decided  to  recommend  a  contribution  rate  in  the  mid-point  of  that 
range,  namely  7%. 

The  pension  enhancements  recommended  should  apply  to  presently  retired 
judges  and,  where  applicable,  their  spouses,  as  well  as  to  sitting  judges.  The 
increased  contribution  rate  applies  to  sitting  judges.  Retired  judges  do  not  now 
make  any  contribution,  and  we  recommend  that  this  practice  continue. 

This  recommendation  is,  acknowledgedly,  somewhat  less  than  the  one  we 
made  in  our  First  Report,  when  we  did  not  have  the  benefic  of  actuarial  advice. 
Given  that  actuaries  for  the  two  parties  as  well  as  the  Commission  participated  in 
the  development  of  the  rationale  for  the  present  recommendation,  we  are 
satisfied  that  it  is  a  sound  one  that  should  be  implemented. 

Benefits 


1.  Short-term  Sickness 


Recommendation  24  in  the  First  Report  recommended  that  the  Chief  Judge 
be  given  discretion  relating  to  absence  for  illness  or  injury.  We  recommended 
that  s.  68  of  Regulation  881  cease  to  apply  to  provincial  judges. 

Consolidated  Regulation  s.  51(7)  implements  our  recommendation  24  and 
we  see  no  reason  to  recommend  any  further  change. 

2.  Long-term  Disability 

We  recommend  that  the  regulations  define  total  disability  to  mean  “a 
continuous  inability,  as  the  result  of  illness  or  injury,  to  perform  any  and  every 
duty  of  a  judge”.  This  recommendation  conforms  with  recommendation  25  in 
the  First  Report. 

We  are  of  the  opinion  that  the  level  of  payment  in  the  event  of  total 
disability  should  be  fixed  at  66-2/3  of  salary. 

3.  Dental  Care 


A  provincial  judge  is  now  entitled  to  receive  80%  of  the  cost  of  basic 
dental  care.  The  Judges  have  requested  that  the  entitlement  be  increased  to  90% 
of  the  cost  of  basic  dental  care  and  that  dental  benefits  should  continue  after 
retirement.  The  Commission  is  not  prepared  to  recommend  a  change  in  Dental 
Care  benefits  on  the  limited  information  that  has  been  presented  to  us  on  this 
subject.  We  would  suggest  that  the  parties  consider  furnishing  the  Commission 
with  more  information  on  this  aspect  of  the  matter  on  a  future  occasion. 
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4.  Vision  Care  and  Hearing  Aids 

The  Judges  submitted  that  there  should  be  available  to  them  up  to  $150.00 
every  24  months  towards  the  purchase  of  corrective  eyewear.  They  further 
requested  that  if  a  hearing  aid  is  required  they  should  receive  $1,000.00  for  the 
initial  expense  of  a  hearing  aid  and  $100  per  year  for  repair.  Given  the  salary 
that  we  recommend  we  do  not  see  the  need  to  recommend  that  payment  be  made 
for  these  expenditures. 

5.  Maternity.  Paternity  and  Adoption  Leave 

These  issues  were  dealt  with  in  recommendations  31,  32  and  33  of  the 
First  Report.  The  recommendations  were  implemented  on  June  6,  1991  by 
Ontario  Regulation  269  of  1991.  We  do  not  consider  that  any  further  change 
should  be  made  at  this  time. 

6.  Incidental  Allowance 


Each  provincial  judge  is  provided  with  a  yearly  incidental  allowance  to 
cover  the  cost  of  books,  robes  and  other  items  as  are  considered  to  be  expenses 
related  to  the  work  performed  by  a  judge.  In  the  First  Report  in  recommendation 
41,  we  recommended  that  the  amount  to  be  paid  to  a  Judge  of  the  Provincial 
Division  for  incidental  expenses  be  increased  from  $1,000  to  $2,000. 

Regulation  123  of  1990  implements  our  recommendation. 

In  his  submission,  Counsel  to  the  judges  has  requested  that  the  amount  for 
incidental  expenses  be  increased  to  $2,500. 

We  are  not  prepared  to  recommend  an  increase  in  the  amount  of  the 
incidental  allowance  in  the  absence  of  data  which  would  justify  that  increase 
from  the  present  level  of  payment. 

7.  Annual  Vacation 


In  the  First  Report,  we  recommended  that  each  provincial  judge  be  entitled 
to  six  weeks  annual  vacation  and  that  vacation  credits  not  used  in  a  given 
calendar  year  be  carried  forward  into  the  then  next  year  subject  to  a  maximum 
accumulation  of  twelve  weeks.  At  that  time,  the  provincial  judges  were  entitled 
to  one  month’s  vacation  plus  five  days’  leave. 

By  Regulation  123  of  1990,  the  recommendation  made  by  the  Commission 
was  approved  in  part.  The  vacation  period  was  extended  to  six  weeks  with  an 
accumulation  period  into  the  next  year  of  30  days. 
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The  request  of  the  judges  is  that  the  vacation  should  be  increased  to  eight 
weeks.  The  accumulation  of  vacation  days  into  the  next  year  would  be  limited  to 
twenty-five  days  to  encourage  regular  vacations. 

Having  regard  to  the  financial  improvement  that  we  recommend  as  to 
salary  and  pension,  we  do  not  consider  that  any  increase  beyond  that  provided  in 
the  existing  Regulation  is  warranted  at  this  time.  We  are  fully  aware  of  the 
pressure  and  nature  of  the  work,  especially  in  urban  centres,  but  we  are  of  the 
opinion  that  the  existing  period  allowed  for  vacation  meets  those  concerns. 

8.  Management  Compensation  Option 

In  the  First  Report,  we  recommended  that  the  Management  Compensation 
Option  of  an  extra  five  days  leave  be  discontinued.  This  benefit  was  one  shared 
with  Public  Service  employees  at  that  time.  It  was  our  opinion  that  if  the 
recommendation  that  we  made  as  to  vacation  was  implemented,  the  option 
should  be  discontinued.  As  indicated  above,  the  vacation  recommendation  made 
by  us  has  been  substantially  implemented.  We  are  not,  in  the  present 
circumstances,  prepared  to  accede  to  a  request  made  by  the  judges  that  if  the 
vacation  is  not  increased  to  eight  weeks,  a  Management  Compensation  Option  of 
ten  days  be  recommended. 

9.  Mileage  Allowance 

In  the  First  Report,  we  recommended  that  provincial  judges  be  entitled  to 
an  allowance  of  27.5  cents  per  kilometre  in  their  private  automobiles  on  assigned 
judicial  duties  with  no  decrease  in  this  rate  as  mileage  increases.  We  further 
recommended  that  the  allowance  be  increased  to  28  cents  per  kilometre  for  travel 
in  Northern  Ontario.  Since  the  time  of  our  recommendation,  the  rates  allowed  by 
Management  Board  have  been  increased  to  29  cents  per  kilometre  and  29.5  cents 
per  kilometre  for  northern  travel.  Provincial  judges  receive  those  increased  rates. 

The  rates  are  no  longer  reduced  as  mileage  increases.  We  are  pleased  to 
observe  that  the  recommendation  in  our  First  Report  on  this  issue  was 
implemented  March  1992. 

The  provincial  judges  have  requested  that  the  allowance  be  increased  to  39 
cents  per  kilometre  and  42  cents  per  kilometre  for  travel  in  Northern  Ontario. 
The  request  is  made  on  the  basis  of  the  Goods  and  Services  Tax  and  increased 
cost  of  travel. 

We  are  of  the  opinion  that  the  rates  now  fixed  are  appropriate  at  this  time. 
We  do  not  recommend  an  increase  in  mileage  allowance.  We  see  no  reason  to 
differentiate  between  the  level  of  allowance  generally  applicable  for  automobile 
travel  and  that  given  to  the  judges. 
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10.  Meal  Accommodation  and  Transportation  Allowance 

In  Recommendation  38  in  the  First  Report,  we  recommended  that 
provincial  judges  be  entitled  by  regulation  to  be  reimbursed  for  all  travel  and 
transportation  expenses  certified  by  the  Chief  Judge  to  be  reasonable  and  to  have 
been  incurred  in  the  course  of  assigned  judicial  duties. 

The  Consolidated  Regulation  now  implements  that  recommendation  and 
meets  the  request  of  the  judges  on  this  subject. 

11.  Termination  Payments 

If  the  salary  and  pension  proposals  contained  in  this  report  are 
implemented,  we  see  no  need  for  termination  payments.  This  was  the  basis  upon 
which  we  refused  to  recommend  termination  payments  in  the  First  Report.  We 
see  no  reason  to  change  our  position. 

12.  Insurance 


The  final  brief  of  the  judges  accepts  that  the  insurance  benefit  is  basically 
satisfactory.  Until  a  judge  becomes  entitled  to  a  pension,  he  or  she  is  entitled  to 
a  life  insurance  benefit  coverage  equal  to  five  times  his  or  her  salary.  Once  the 
judge  becomes  entitled  to  a  pension  or  he  or  she  leaves  office  or  attains  the  age 
of  70  years,  he  or  she  becomes  entitled  to  a  reduced  group  life  insurance 
coverage  in  the  amount  of  $2,000.  This  amount  becomes  $1,750  once  the  Judge 
is  in  actual  receipt  of  a  pension  and  becomes  $1,500  one  year  later. 

Under  new  Regulation  58,  the  reduced  life  insurance  coverage  is  $3,000 
without  reduction.  This  Regulation  is  in  accord  with  the  recommendation  made 
by  us  in  the  First  Report  (Recommendation  15). 

The  judges  have  requested  that  the  insurance  group  plan  for  retired  judges 
be  increased  to  $7,500.  We  do  not  accede  to  that  request. 

We  are  of  the  opinion  that  the  levels  defined  in  the  existing  regulation  are 
appropriate  at  this  time. 

13.  Hospitalization 

We  are  pleased  to  point  out  that  the  government  and  the  judges  are  in 
agreement  on  this  issue.  The  judges  have  requested  that  they  be  entitled  to  be 
covered  for  the  cost  of  private  room.  The  government  agrees  that  judges  should 
be  guaranteed  the  protection  and  privacy  of  private  coverage.  The  parties  also 
agree  that  this  coverage  is  especially  necessary  where  judges  deal  with  sensitive 
and  emotional  matters  in  criminal  law  and  family  law. 
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The  Commission  wishes  to  express  its  own  approval  to  the  proposition  that 
has  been  accepted  by  both  parties.  It  remains  however  to  implement  what  the 
parties  accept.  We  urge  that  the  regulations  be  amended  to  put  what  has  been 
accepted  into  practice. 

14.  Special  Purpose  Leave 

The  Recommendations  made  on  this  topic  in  the  First  Report 
(Recommendations  34  and  35)  have  been  implemented  in  Regulations  55  and  56 
so  that  \ye  do  not  make  any  further  proposals  on  this  matter. 

15.  Sabbatical  Leave 


The  judges  requested  that  we  recommend  the  institution  of  a  program  for 
sabbatical  leave  that  would  entitle  them  to  one  year’s  leave  with  reduced 
remuneration  or  six  months  leave  with  full  salary,  at  the  option  of  the  applicant 
and  upon  recommendation  of  the  Chief  Judge.  Sabbatical  leave  would  be 
available  to  a  judge  only  after  continuous  service  as  a  judge  for  a  minimum  of 
six  years. 

Sabbatical  leave  was  a  matter  raised  with  us  during  our  inquiry  that  led  to 
the  First  Report.  It  did  not  occupy  the  same  attention  during  the  present  inquiry. 
In  the  First  Report,  we  stated  that  we  favoured  the  further  investigation  of  this 
topic.  We  are  aware  of  the  stress  involved  in  fulfilling  the  functions  of  a 
provincial  judge.  However,  we  do  not  have  sufficient  information  to  recommend 
a  program  for  sabbatical  leave.  Moreover,  if  one  of  the  purposes  of  sabbatical 
leave  is  to  permit  education  and  acquisition  of  new  or  different  experience,  it 
may  be  that  means  other  than  the  type  of  sabbatical  requested  would  be  effective 
to  accomplish  that  aim.  Accordingly,  we  are  of  the  opinion  that  the  whole  area 
of  sabbatical  and  other  leaves,  continuing  education,  work  exchanges  and  other 
approaches  should  be  given  further  study  before  again  being  the  subject  of  a 
request  to  this  or  a  successor  Commission. 

We  are  not  prepared  to  recommend  a  program  on  the  limited  information 
available  to  us. 

16.  Representational  Allowance 

In  the  First  Report,  the  Commission  made  a  recommendation  relating  to 
representation  allowances.  (Recommendation  42).  This  recommendation  was 
implemented  by  section  77  of  the  Consolidated  Regulation.  We  observe  that  no 
further  request  has  been  made  by  the  judges  on  this  topic.  We  presume  that  the 
present  level  of  payment  is  acceptable  to  the  parties  at  this  time. 
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Benefits  Generally  Apart  from  Salaries  and  Pensions 

It  will  be  apparent  that  we  have  not  in  this  report  made  any  significant 
recommendation  as  to  the  individual  benefits  other  than  salaries  and  pensions. 
We  have  reviewed  and  noted  that  most  of  the  recommendations  made  by  us  in 
the  First  Report  as  to  benefits  were  accepted  and  implemented.  We  are  also 
conscious  of  the  difficult  economic  conditions  that  prevail  in  the  Province. 

Conclusion 


Ms.  Eberts  was  appointed  to  the  Commission  by  the  Judges’  Associations 
on  December  7,  1987.  The  appointment  was  recognized  on  February  18,  1988 
by  Order  in  Council  #499.  That  Order  in  Council  also  confirmed  the 
appointment  of  Mr.  Hamilton  as  a  member,  and  Mr.  Henderson  as  a  member  and 
Chairman. 

Having  regard  to  the  length  of  time  the  members  of  the  Commission  have 
served,  we  consider  that  it  would  be  appropriate  that  new  members  be  appointed 
to  take  our  place.  Many  changes  have  taken  place  during  the  period  of  time  we 
have  had  the  privilege  to  serve  as  members  of  the  Commission.  It  is  desirable 
that  fresh  ideas  be  brought  to  bear  on  the  deliberations  and  the  conclusions  of  the 
Commission. 

We  are  of  the  opinion  that  the  role  of  the  Commission  is  an  important  role. 
It  deals  with  a  vital  element  in  the  administration  of  justice  in  the  Province  of 
Ontario.  We  therefore  consider  that  it  has  been  a  privilege  for  us  to  have  been 
invited  to  serve  as  its  members. 


APPENDICES 


21 


Provincial 

Judges 

Remuneration 

Commission 

Composition 

of 

Commission 


Function 


Annual 

report 

Tabling  of 
recommendations 


APPENDIX  A 


50.-(l)  The  committee  known  as  the  Ontario  Provincial 
Courts  Committee  is  continued  as  the  Provincial  Judges 
Remuneration  Commission. 

(2)  The  Commission  shall  be  composed  of  the  following 
three  members: 

1.  One  appointed  jointly  by  the  associations  representing 
provincial  judges. 

2.  One  appointed  by  the  Lieutenant  Governor  in  Council. 

3.  One,  who  shall  head  the  Commission,  appointed  jointly 
by  the  bodies  referred  to  in  paragraphs  1  and  2. 

(3)  The  function  of  the  Provincial  Judges  Remuneration 
Commission  is  to  inquire  into  and  make  recommendations 
to  the  Lieutenant  Governor  in  Council  respecting  any  matter 
relating  to  the  remuneration,  allowances  and  benefits  of 
provincial  judges,  including  the  matters  referred  to  in 
clauses  52(1  )(b)  and  (c). 

(4)  The  Commission  shall  make  an  annual  report  of  its 
activities  to  the  Lieutenant  Governor  in  Council. 

(5)  Recommendations  of  the  Commission  and  its  annual 
report  shall  be  laid  before  the  Legislative  Assembly  if  it  is  in 
session  or,  if  not,  within  fifteen  days  of  the  commencement 
of  the  next  session.  1984,  c.  11,  s.  88,  amended. 


23 


APPENDIX  B 


Ontario 


Bureau 
du  Ministre 


Office  of  the 
Minister 


Ministry  of 
the  Attorney 
General 


1 8  King  Street  East 
Toronto,  Ontario 
M5C  1C5 


Ministere 
du  Procureur 
general 


18  rue  King  est 
Toronto,  Ontario 
M5C  1C5 


416/965-1664 


July  21,  1987 


Paul  F.  French,  Esq. 

Hughes,  Amys 
Barristers  and  Solicitors 
Royal  Bank  Tower 
200  Bay  Street 
24th  Floor 
Toronto,  Ontario 
M5J  2P6 

Dear  Mr.  French: 

Further  to  my  letter  of  July  7,  1987,  and  the  intervening  discussions  you 
have  had  with  my  officials,  I  would  like  to  outline  the  proposal  that  I  will  place 
before  Cabinet  if  it  has  the  support  of  the  Provincial  Judges.  That  proposal 
consists  of  the  following  elements: 

1.  The  Provincial  Courts  Committee  as  provided  for  in  the  Courts  of  Justice 
Act  should  be  properly  constituted  by  the  appointment  forthwith  of  the 
judges  and  the  government  representatives  together  with  a  chairman. 
Neither  judges  nor  public  servants  shall  be  appointed  to  the  Committee. 

2.  We  would  agree  that  the  members  of  the  Committee  would  be  appointed 
for  a  term  of  approximately  three  years  and  would  be  paid  an  honorarium 
determined  by  the  Chairman  of  Management  Board,  plus  their  reasonable 
expenses,  and  that  within  six  months  of  January  1,  1990  and  every  three 
years  thereafter  the  members  would  be  appointed  for  three  year  terms. 
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3.  The  Committee  would  be  entitled  to  retain  and  pay  counsel,  consultants 
and  staff  of  its  choosing,  subject  to  the  approval  of  expenses  by  the 
Chairman  of  Management  Board. 

4.  We  would  agree  that  within  six  months  after  its  appointment,  the 
Committee  shall  make  appropriate  inquiries  into  the  remuneration 
allowances  and  benefits  of  provincial  judges,  conduct  such  hearings  and 
receive  submissions  from  interested  individuals  or  groups  as  it  considers 
necessary,  and  issue  a  report  to  the  Chairman  of  Management  Board. 

5.  We  would  agree  further  that  the  provincial  judges  and  the  Ontario 
government  would  have  the  right  to  make  submissions  to  the  Committee  in 
relation  to  judicial  remuneration,  allowances  and  benefits.  Submissions 
would  be  in  writing,  with  full  disclosure  between  the  parties,  and  the  right 
to  submit  reply  briefs.  Both  the  judges  and  the  government  would  have  the 
right  to  make  oral  submissions  to  the  Committee.  The  Committee  would 
meet  in  private,  with  the  respective  positions  and  arguments  of  the  judges 
and  the  government  not  being  made  public,  other  than  to  the  extent  to 
which  reference  might  be  made  to  them  in  the  Committee’s  reports. 
Representatives  of  the  Judges’  Association  and  the  government  would 
have  the  right  to  be  present  during  the  reception  by  the  Committee  of  any 
briefs  or  submissions. 

6.  The  report  of  the  Provincial  Courts  Committee  must  be  tabled  in  the 
Legislature  and  referred  to  the  Standing  Committee  on  Administration  of 
Justice,  as  provided  in  s.88(4)  of  the  Courts  of  Justice  Act. 

7.  Following  receipt  of  a  report  of  the  Committee  and  its  tabling  and 
consideration  by  the  Standing  Committee  on  the  Administration  of  Justice, 
the  government  would  table  legislation  establishing  the  salaries  of 
provincial  judges  as  of  April  1,  1987.  The  salaries  would  be  a  charge  on 
the  consolidated  revenue  fund.  The  views  of  the  Provincial  Courts 
Committee  on  the  proper  levels  of  remuneration,  allowances  and  benefits 
for  provincial  judges  would  be  recognized  as  recommendations  to  be  given 
the  fullest  consideration  and  very  great  weight  by  the  government  in  the 
decision-making  process. 

8.  The  Committee  would  also  report  on  a  formula  for  the  provision  of  salary 
increases  for  each  year  in  which  the  salaries  of  the  provincial  judges  were 
not  raised  by  legislation.  Guided  by  that  recommendation  to  which  would 
be  given  the  fullest  consideration  and  very  great  weight,  we  would  include 
in  the  legislation  establishing  the  judges’  salaries  a  formula  for  those 
years. 
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9.  Also  included  in  the  legislation  setting  salaries  would  be  amendments 
giving  general  effect  to  the  procedures  set  forth  in  paragraphs  one  through 
seven  where  such  is  not  already  provided  for  in  the  statute  or  the  procedure 
of  the  Legislative  Assembly.  This  legislation  would  also  change  the  name 
of  the  Provincial  Court  Committee  to  the  Provincial  Courts  Commission. 

If  this  proposal  is  acceptable,  I  would  request  that  you  endorse  it  as 
provided  below. 

I  look  forward  to  hearing  from  you  at  your  earliest  convenience. 

Yours  very  truly, 


IAN  SCOTT 
Attorney  General 


Agreed  to  by:  _ 

Paul  French  Counsel  for 

the  Association  of  Provincial 
Criminal  Court  Judges,  the 
Ontario  Family  Court  Judges 
Association  and  the  Ontario 
Provincial  Civil  Division 
Judges  Association 
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APPENDIX  C 


Ontario 


PROVINCIAL  JUDGES 
REMUNERATION  COMMISSION 

The  Provincial  Judges  Remuneration 
Commission  is  established  under  section  50 
of  the  Courts  of  Justice  Act,  1984 ,  S.O.  1984, 
c.  1 1 .  Its  mandate  is  to  inquire  into  and  make 
recommendations  to  the  Lieutenant  Governor 
in  Council  respecting  any  matter  relating  to 
the  remuneration,  allowances  and  benefits  of 
provincial  judges. 

The  Commission  invites  written 
submissions  from  interested  persons  on 
matters  within  the  Commission’s  mandate. 
Written  submissions  must  reach  the 
Commission  at  the  address  given  below  by 
July  30,  1991.  Five  copies  of  a  submission 
are  required. 

A  person  who  files  a  written 
submission  may  also  request  an  opportunity 
to  make  an  oral  presentation  to  the 
Commission.  The  Commission  must  be 
notified  by  August  15,  1991  of  a  person’s 
desire  to  make  an  oral  presentation  and  any 
such  request  will  only  be  considered  if  the 
person  has  filed  a  written  submission  by  July 
30,  1991.  Persons  requesting  oral 
presentations  will  be  notified  of  the  time  and 
place  when  these  may  be  heard.  The 
Commission  proposes  to  hear  oral 
presentations,  if  required,  in  Toronto  starting 
September  4,  1991. 

Provincial  Judges 
Remuneration  Commission 
2nd  Floor 
720  Bay  Street 
Toronto,  Ontario 
M5G  2K1 


COMMISSION  DE  REMUNERATION 
DES  JUGES  PROVINCIAUX 

La  Commission  de  remuneration  des 
juges  provinciaux  a  ete  etablie  en  vertu  de 
Particle  50  de  la  Loi  de  1984  sur  les 
tribunaux  judiciaires,  L.O.  le  1984,  chap.  11. 
Sa  mission  est  de  faire  enquete  sur  les 
questions  relatives  a  la  remuneration,  aux 
allocations  et  aux  avantages  sociaux  des 
juges  provinciaux  et  de  faire  des 
recommandations  a  ce  sujet  au  lieutenant- 
gouvemeur  en  conseil. 

La  Commission  invite  le  depot,  par 
les  personnes  interessees,  de  memoires 
portant  sur  des  questions  relevant  de  la 
competence  de  la  Commission.  Les 
memoires  doivent  parvenir  a  la  Commission 
a  l’adresse  indiquee  ci-dessous  avant  le  30 
juillet  1991.  Cinq  exemplaires  du  memoire 
sont  requis. 

Toute  personne  qui  depose  un 
memoire  peut  aussi  demander  de  faire  une 
presentation  orale  devant  la  Commission. 
C.elle-ci  doit  etre  avisee  avant  le  15  aout 
1991  du  desir  d’une  personne  de  faire  une 
presentation  orale.  Les  demandes  de 
presentation  orales  ne  seront  examinees  que 
si  la  personne  a  depose  un  memoire  ecrit 
avant  le  30  juillet  1991.  les  personnes  qui 
desirent  faire  un  presentation  orale  seront 
notifiees  du  temps  et  ieu  de  la  presentation. 
La  Commission  propose  d'entendre  les 
presentation  orales,  le  cas  echeant,  a  Toronto, 
a  partir  du  4  septembre  1991. 

Commission  de  remuneration 
de  juges  provinciaux 

720,  rue  Bay 

2e  etage 

Toronto  (Ontario) 

M5G  2K1 
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APPENDIX  D 


Written  submissions  were  received  from  the  following: 

Peter  T.  Bishop  of  Bishop  and  Bishop  of  Red  Lake 
Timothy  A.  Culver  of  Thatcher,  Woods  &  Culver,  Burlington 
Alan  D.  Gold,  Toronto 

Neil  R.  Jones  on  behalf  of  the  Hamilton  Criminal  Lawyers’ 
Association 

Justice  David  Marshall,  National  Judicial  Institute,  Ottawa 

Charles  F.  McKeon,  Q.C.,  Toronto 

Dr.  Ajit  Kumar  Ray,  Ottawa 

Robert  C.  Topp  of  Topp  &  Poulson,  Sudbury 

S.  S.  Vucinic  of  Vucinic,  Dobrowski  on  behalf  of  the  Windsor 

Criminal  Lawyers’  Association 

Leonard  A.  Walker,  Walker  &  Taylor 

The  Canadian  Bar  Association,  Ontario 

Oral  Submissions  apart  form  the  parties  and  the  actuarial  experts: 

Laurence  Patillo,  Canadian  Bar  Association,  Ontario 
H.  David  McCombs,  the  Criminal  Lawyers’  Association 
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APPENDIX  E 


THE  GOVERNING  PRINCIPLES 

Before  we  set  out  our  specific  recommendations,  we  wish  to  identify  and 
discuss  the  larger  principles  that  have  directed  our  thinking  in  this  report.  There 
are,  as  will  emerge,  three  such  principles:  the  imperative  of  an  independent 
judiciary;  the  presumption  that  professionals  will  perform  professionally  if  they 
are  treated  in  a  professional  manner,  and  the  importance  of  looking  at  the  judges’ 
compensation  package  as  a  whole. 

A.  JUDICIAL  INDEPENDENCE 

We  begin  by  affirming  the  surpassing  importance  of  an  independent 
judiciary.  Of  all  the  propositions  put  before  us,  this  was  the  least  controversial. 
Judicial  independence  is  an  integral  part  of  the  heritage  on  which  our  legal 
system  is  built;4  it  is  a  constitutive  element  of  our  political  culture.5  It  is  in  the 
courtroom  that  the  rule  of  law  is  given  its  most  concrete  expression  in  the  lives 
of  individuals.6  It  is  crucial  that  those  who  preside  in  courts  of  law  be  able  to  do 
so  without  any  appearance  of  interference  from  anyone.7  Only  the  law  itself,  as 
applied  to  a  set  of  particular  facts,  must  lead  to  the  outcome  of  the  dispute  that 
the  court  is  asked  to  resolve.  As  Chief  Justice  Dickson  said  recently,  on  behalf  of 
a  unanimous  Supreme  Court  of  Canada: 

The  role  of  the  courts  as  resolver  of  disputes,  interpreter  of  the  law 
and  defender  of  the  Constitution  requires  that  they  be  completely 
separate  in  authority  and  function  from  all  other  participants  in  the 
justice  system.8 


4  See,  e.g.  Lederman,  "The  Independence  of  the  Judiciary,"  reprinted  in  Lederman, 
Continuing  Canadian  Constitutional  Dilemmas  (1981).  at  pp.  109-173. 

5  See  generally  The  Queen  v.  Beauregard.  [1986]  2  S.C.R.  56,  per  Dickson,  C.J.C.  at  69-74. 

6  The  rationale  for  [the]  modem  understanding  of  judicial  independence  is  recognition  that 
the  courts  are  not  charged  solely  with  the  adjudication  of  individual  cases.  That  is,  of 
course,  one  role.  It  is  also  the  context  for  a  second,  different  and  equally  important  role, 
namely  as  protector  of  the  Constitution  and  the  fundamental  values  embodied  in  it  —  rule 
of  law,  fundamental  justice,  equality,  preservation  of  the  democratic  process,  to  name 
perhaps  the  most  important.  In  other  words,  judicial  independence  is  essential  for  fair  and 
just  dispute-resolution  in  individual  cases.  It  is  also  the  lifeblood  of  constitutionalism  in 
democratic  societies. 

The  Queen  v,  Beauregard,  note  149  above,  per  Dickson,  C.J.C.  at  70 

7  Ibid.,  per  Dickson,  C.J.C.  at  69. 

8  Ibid.,  per  Dickson,  C.J.C.,  at  73  (emphasis  in  original).  The  court  was  not  unanimous  in 
disposing  of  the  Beauregard  case;  the  dissenting  judges,  however,  expressly  endorsed  Chief 
Justice  Dickson's  discussion  of  judicial  independence;  ibid..  Beetz,  J.  at  100. 
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These  imperatives  clearly  apply  with  equal  cogency  to  the  Provincial 
Courts. 

But  what,  exactly,  does  judicial  independence  entail?  By  now  there  is 
little  room  for  dispute  about  its  essential  contours.  According  to  another  recent 
Supreme  Court  of  Canada  judgment, 

[Judicial  independence]  connotes  not  merely  a  state  of  mind  or 
attitude  in  the  actual  exercise  of  judicial  functions,  but  a  status  or 
relationship  to  others,  particularly  to  the  executive  branch  of 
government,  that  rests  on  objective  conditions  or  guarantees.9 

Such  objective  conditions,  moreover,  must  be  in  place  at  both  the 
individual  and  the  institutional  levels.  Not  only  must  individual  judges  be  free 
from  any  suggestion  of  pressure,  favour  or  influence;  the  courts  of  which  they 
are  members  must  be,  and  be  seen  to  be,  independent  of  government  in  all 
essential  respects.10 

We  shall  discuss  later  the  obligations  these  requirements  impose  on 
government;  we  wish  first  to  emphasize  the  impact  they  have  on  the  lives  of  the 
judges  themselves.  No  other  group,  in  our  view,  is  subject  to  a  similar 
combination  of  constraints  and  responsibilities. 


9  Valente  v.  The  Queen.  [1985]  2  S.C.R.  673,  at  685.  Elaborating  on  this  observation  in  the 
context  of  s.  1 1(d)  of  the  Canadian  Charter  of  Rights  and  Freedoms  ("the  Charter"),  the 
Court  added,  at  688: 

Of  course,  the  concern  is  ultimately  with  how  a  tribunal  will  actually  act  in  a  particular 
adjudication,  and  a  tribunal  that  does  not  act  in  an  independent  manner  cannot  be  held  to  be 
independent  within  the  meaning  of  s.  1 1(d)  of  the  Charter,  regardless  of  its  objective  status. 
But  a  tribunal  which  lacks  the  objective  status  or  relationship  of  independence  cannot  be 
held  to  be  independent  within  the  meaning  of  s.  1 1  (d),  regardless  of  how  it  may  appear  to 
have  acted  in  the  particular  adjudication.  It  is  the  objective  status  or  relationship  of  judicial 
independence  that  is  to  provide  the  assurance  that  the  tribunal  has  the  capacity  to  act  in  an 
independent  manner  and  will  in  fact  act  in  such  a  manner. 

10  It  is  generally  agreed  that  judicial  independence  involves  both  individual  and  institutional 
relationships:  the  individual  independence  of  a  judge,  as  reflected  in  such  matters  as 
security  of  tenure,  and  the  institutional  independence  of  the  court  or  tribunal  over  which  he 
or  she  presides,  as  reflected  in  its  institutional  or  administrative  relationships  to  the 
executive  and  legislative  branches  of  government.  .  .  .  [A]n  individual  judge  may  enjoy  the 
essential  conditions  of  judicial  independence  but  if  the  court  or  tribunal  over  which  he  or 
she  presides  is  not  independent  of  the  other  branches  of  government,  in  what  is  essential  to 
its  function,  he  or  she  cannot  be  said  to  be  an  independent  tribunal. 

Ibid.,  at  687 
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1.  The  Costs  to  the  .Judge  of  Maintaining 

Independence 

At  the  heart  of  the  notion  of  judicial  independence  is  the  conviction  that 
individual  judges  must  have  “complete  liberty  ...  to  hear  and  decide  the  cases 
that  come  before  them  .  .  .”n  Here,  as  elsewhere,  such  liberty  has  both  a 
negative  and  an  affirmative  aspect.  Negatively,  it  means  that  nothing  may 
constrain  or  distract  the  judge  from  entertaining  the  full  range  of  available 
options  for  disposition  of  a  particular  case:  the  judge's  bearings  are  to  come 
exclusively  from  the  law  itself.  Affirmatively,  it  means  that  the  decision, 
irreducibly,  is  the  judge’s  alone.  Each  of  these  aspects  of  their  office  sets  judges 
apart  from  people  in  other  callings. 

Although  it  is  traditional  to  be  concerned  about  governmental  interference 
with  the  judicial  function,  government  is  not  the  only  source  of  danger  to  judges’ 
independence:  many  others  have  something  to  gain  or  lose  from  the  outcomes  of 
particular  disputes.  Any  significant  connection  a  judge  may  have  with  such 
people  or  organizations  threatens  to  predispose  him  or  her  toward  certain 
solutions  to  legal  problems  involving  them.  Such  potential  predispositions  are  no 
more  tolerable  with  respect  to  private  parties  than  with  respect  to  government. 
As  Shimon  Shetreet  has  said  in  Judges  on  Trial: 

Independence  of  the  judiciary  has  normally  been  thought  of  as 
freedom  from  interference  by  the  Executive  or  Legislature  in  the 
exercise  of  the  judicial  function....  In  modem  times,  ...  [however,]... 
with  the  steady  growth  of  the  corporate  giants,  it  is  of  utmost 
importance  that  the  independence  of  the  judiciary  from  business  or 
corporate  interests  should  also  be  secured.  In  short,  independence  of 
the  judiciary  implies  not  only  that  a  judge  should  be  free  from 
governmental  and  political  pressure  and  political  entanglements  but 
also  that  he  should  be  removed  from  financial  or  business 
entanglements  likely  to  affect,  or  rather  to  seem  to  affect,  him  in  the 
exercise  of  his  judicial  functions.12 

Shetreet  goes  even  further: 

A  judge  must  be  free  from  political  or  other  pressures.  This  means 
that  a  judge  must  first  be  immune  from  such  systems  of  distorting 
justice  as  direct  pressure,  bribery  or  approaches  by  the  litigant,  a 
friend  or  counsel;  he  must  also  be  removed  from  any  sophisticated 
entanglements,  be  they  political,  personal  or  financial,  which  might 


1 1  The  Queen  v.  Beauregard,  note  5  above,  per  Dickson,  C.J.C.  at  69. 

12  Shetreet,  Judges  on  Trial  (1976),  at  17-18,  quoted  with  approval  in  Valente  v.  The  Queen, 
note  9  above,  at  686. 
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seem  to  influence  him  in  the  exercise  of  his  judicial  functions,  let 
alone  entanglements  that  might  actually  influence  him.13 

The  consequence  is  that  judges  must,  upon  taking  office,  dissolve  any 
business  or  financial  connections  they  may  have  had  before  their  appointment 
(and  make  no  new  ones  while  on  the  bench),  terminate  their  political  affiliations 
and  withdraw  (or  distance  themselves)  from  personal  relationships  they  may 
have  developed  with  former  professional  colleagues.  In  isolated  cases,  judges 
may,  and  do,  disqualify  themselves  from  presiding  at  matters  involving 
individuals  or  organizations  with  whom  or  with  which  they  have  or  have  had 
some  connection.  The  clear  understanding  is  that  they  will  arrange  their  affairs  in 
such  away  as  to  maximize  their  capacity  to  hear  without  conflict  the  cases  within 
their  court’s  jurisdiction.  For  those  who  preside  in  the  smaller  centres,  where  few 
other  judges  may  be  nearby  to  substitute  in  cases  of  possible  conflict,  the  need 
for  circumspection  is  acute. 

Essential  though  they  clearly  are,  such  sacrifices  and  restrictions  distort 
the  lives  of  Provincial  Court  judges  in  several  important  ways.  First,  they  keep  to 
a  minimum  the  occasions  when  judges  may  exercise  their  constitutionally 
guaranteed  rights  of  association  and  free  expression;  whatever  a  judge’s  private 
convictions,  he  or  she  must  subordinate  them  to  the  cultivated  impartiality  of  the 
judicial  role.  Second,  they  isolate  the  judge  from  many  ordinary  forms  of  social 
interaction  within  his  or  her  community.  Such  isolation  breeds  loneliness, 
especially  in  those  accustomed  to  the  collegial  atmosphere  in  which  most 
lawyers  practice.  Finally,  and  of  particular  significance  for  the  present  inquiry, 
the  judge’s  unique  position  inhibits  his  or  her  ability  to  follow  many  business 
opportunities.  Judges  do  not  have  the  same  flexibility  of  investment  that  they  had 
as  members  of  the  practicing  bar. 

The  role  of  a  judge  is  also  materially  different  from  that  of  civil  servants. 
Civil  servants,  acting  within  the  scope  of  their  employment,  are  shielded  from 
the  consequences  of  their  acts  and  omissions  by  the  doctrine  of  ministerial 
responsibility;  legislators  are  often  protected  by  conventions  of  confidentiality 
and  solidarity  in  caucus  and  Cabinet.  The  judge,  however,  stands  alone14  and  on 
public  display.  He  or  she  must  face  individually  any  criticism  directed  against  his 
or  her  decisions  or  conduct  as  a  judge. 

Such  criticism  —  no  matter  how  personal  or  how  unfounded  — must  be 
borne  in  silence:  the  canons  of  independence  prohibit  judges  from  making  any 
public  response.  A  judge’s  personal  feelings  of  grievance  must  not  be  allowed  to 
give  anyone  occasion  to  doubt  the  disciplined  detachment  of  judicial  deliberation. 


13  Ibid.,  p.383.  Emphasis  in  original. 

14  Unlike  judges  on  higher  courts,  who  sometimes  sit  in  panels  of  three  or  more  to  hear 
appeals,  Provincial  Court  judges  always  preside  alone. 
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2.  The  Obligations  Independence  Imposes 

on  the  Government 

No  matter  how  assiduously  the  judges  themselves  endeavour  to  shed  any 
personal,  political  and  financial  connections  that  might  distort  their  perspective 
from  the  bench,  they  cannot  be  truly  independent  unless  they  are  also  kept 
separate,  together  and  individually,  from  the  government  that  appoints  and  is 
paying  them.  The  Supreme  Court  of  Canada  has  identified  three  essential 
conditions  that  government  must  satisfy  to  achieve  the  minimum  standard  of 
judicial  independence.  One  is  security  of  tenure:  the  judge’s  term  of  office  must 
be  secure  for  its  duration  “against  interference  by  the  Executive  or  other 
appointing  authority  in  a  discretionary  or  arbitrary  manner.”15  “It  is  sufficient  if 
a  judge  may  be  removed  only  for  cause  related  to  the  capacity  to  perform  judicial 
functions.”16  A  second  is  financial  security: 

That  means  security  of  salary  or  other  remuneration,  and,  where 
appropriate,  security  of  pension.  The  essence  of  such  security  is  that 
the  right  to  salary  and  pension  should  be  established  by  law  and  not 
be  subject  to  arbitrary  interference  by  the  Executive  in  a  manner  that 
could  affect  judicial  independence.  In  the  case  of  pension,  the 
essential  distinction  is  between  a  right  to  a  pension  and  a  pension 
that  depends  on  the  grace  or  favour  of  the  Executive. \i 

These  two  conditions  both  concern  the  individual  independence  of 
particular  judges.  The  third  concerns  the  relationship  between  the  Ontario 
government  and  the  Provincial  Court  as  an  institution:  it  addresses  “the 
institutional  independence  of  the  tribunal  with  respect  to  matters  of 
administration  bearing  directly  on  the  exercise  of  its  judicial  function.”18  Among 
those  matters  identified  as  essential  to  collective  independence  are  “assignments 
of  judges,  sittings  of  the  court,  and  court  lists  —  as  well  as  the  related  matters  of 
allocation  of  court  rooms  and  direction  of  the  administrative  staff  engaged  in 
carrying  out  these  functions.”19 


15  Valente  v.  The  Queen,  note  9  above,  at  698 

16  Ibid.,  at  697. 

17  Ibid.,  at  704. 

18  Ibid.,  at  708. 

19  Ibid.,  at  709. 
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3.  The  Consequences  of  Independence 

for  the  Present  Inquiry 

What  we  have  said  so  far  about  judicial  independence  we  take  to  be 
uncontroversial.  There  was,  however,  some  difference  of  opinion  before  us  about 
the  proper  scope  of  the  imperatives  of  independence  and  about  the  consequences 
for  judicial  compensation  of  affirming  them.  We  identified  a  narrow  and  a  broad 
view  on  these  matters. 

The  narrow  view  of  independence  is  that  advanced  by  the  government  of 
Ontario  in  its  submissions  before  us.  In  its  reply  submission,  for  instance,  the 
government  suggested  that: 

[t]he  independence  of  the  judiciary  .  .  .  has  little  bearing  on  the 
matter  before  this  Committee,  that  is,  the  quantum  of  the 
remuneration  of  Provincial  Judges.  Where  Judges’  salaries  and 
benefits  have  been  discussed  in  the  case  law  and  by  commentators  in 
connection  with  the  independence  of  the  judiciary,  the  focus  has 
been  on  the  requirement  that  it  not  be  open  to  the  Government  to 
manipulate  a  particular  Judge’s  salary  to  influence  a  particular 
decision.20 

In  its  final  submission,  the  government  added: 

If  there  is  a  relationship  between  judicial  independence  and  the  amount  of 
judicial  salaries,  as  opposed  to  the  security  of  judicial  salaries,  it  is  a  negative 
relationship.  That  is  to  say,  it  could  perhaps  be  reasonably  argued  that  there  has 
been  an  interference  with  judicial  independence  if,  in  a  particular  case,  judicial 
salaries  were  so  low  that  Judges  could  not  provide  for  even  the  most  basic  needs 
of  themselves  and  their  families.  In  such  a  case,  .  .  .  perhaps  ...  the  amount  of 
judicial  salaries  [would  call]  into  question  the  independence  of  the  judiciary. 
[S]uch  is  not  the  situation  in  Ontario...21 

These  views  are  buttressed  in  those  submissions  by  a  number  of  quotations 
from  the  Zuber  Report.22  The  two  that  follow  appear  to  be  the  most  important. 

In  the  final  analysis  we  value  and  stress  judicial  independence  for 
what  it  assures  to  the  public,  not  for  what  it  grants  to  judges 
themselves.  Ultimately,  the  sole  purpose  of  the  concept  is  to  ensure 
that  every  citizen  who  comes  before  the  court  will  have  his  case 


20  Reply  Submissions  to  the  Ontario  Provincial  Courts  Committee  made  on  behalf  of  the 
Government  of  Ontario,  May  5,  1988,  p.  19. 

Note  140  above,  at  p.  15. 

Note  5  above. 


21 

22 
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heard  by  a  judge  who  is  free  of  governmental  or  private  pressures 
that  may  impinge  upon  the  ability  of  that  judge  to  render  a  fair  and 
unbiased  decision  in  accordance  with  the  law.23 

In  our  view,  this  factor  is  the  key  to  what  is  essential,  in  the 
administrative  sphere,  for  judicial  independence:  the  judiciary, 
through  its  senior  officers,  must  have  the  power  to  determine 
standards  for  matters  that  bear  directly  on  the  essential  quality  of 
justice  in  individual  cases....  It  is  not  essential  to  the  quality  of 
justice  that  the  courts  be  housed  in  a,  particular  way,  that  judges  be 
provided  with  particular  numbers  or  kinds  of  support  staff  or  that 
judges  be  assured  of  any  given  level  of  salary  or  other  benefits.24 

Finally,  the  Supreme  Court  of  Canada’s  unanimous  decision  in  Valente  v. 
The  Queen,25  although  not  cited  for  the  purpose  by  the  government,  appears  to 
lend  some  support  to  the  narrower  view.  In  that  case,  the  court  held  the 
Provincial  Court  (Criminal  Division)  to  be  an  “independent  tribunal,”  for 
purposes  of  s.  11(d)  of  the  Charter,26  despite  the  fact  that,  among  other  things:  its 
judges’  salaries  are  fixed  by  regulation,  not  by  statute,  and  are  not  a  charge  on 
the  provincial  Consolidated  Revenue  Fund;27  the  pension  and  other  financial 
benefits  available  to  its  judges  in  1982  were  the  same  as  those  provided  to 
provincial  civil  servants,28  and  certain  leaves  of  absence  available  to  judges  were 
in  the  discretion  of  the  provincial  executive,  not  the  Chief  Judge  of  the 
division.29 


Despite  these  antecedents,  however,  we  cannot  accept,  for  purposes  of  our 
inquiry,  this  narrow  view  of  the  impact  of  judicial  independence.  Although  we 
agree  with  Mr.  Justice  Zuber  that  judicial  independence  matters  for  what  it 
assures  to  the  public,  not  for  what  it  grants  to  judges,30  we  nonetheless  believe 
that  our  affirmation  of  independence  has  a  number  of  specific  consequences  for 
the  design  and  the  content  of  a  compensation  regime  for  Provincial  Court  judges. 
These  conclusions  require  elaboration. 


23  Ibid.,  at  150,  quoting  Watson,  "The  Judge  and  Court  Administration”  (1976),  5  The 
Canadian  Judiciary  163,  at  183. 

24  Zuber  Report,  note  5  above,  at  149. 

25  Note  9  above. 

26  Section  1 1(d)  of  the  Charter  reads: 

1 1.  Any  person  charged  with  an  offence  has  the  right... 

(d)  to  be  presumed  innocent  until  proven  guilty  according  to  law  in  a  fair  and  public 
hearing  by  an  independent  and  impartial  tribunal. 

27  Valente  v.  The  Queen,  note  9  above,  at  704-707. 

28  Ibid.,  at  707-712.  On  July  1,  1984,  O.Reg.  332/84,  the  regulation  creating  a  separate 
pension  plan  for  Provincial  Court  judges,  came  into  force. 

29  Ibid.,  at  712-714. 

30  See  quotation  at  note  23,  above. 
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a.  The  Consequences  for  Design 
of  a  Compensation  Regime 

First,  the  conception  we  espouse  of  an  independent  judiciary  goes  beyond 
the  minimum  standard  the  Supreme  Court  of  Canada  enforced  in  Valente.  At  issue 
there  was  not  the  articulation  of  an  ideal  standard  of  independence  for  judges;  the 
task  instead  was  to  ascertain  the  absolute  minimum  conditions  sufficient  to  make  a 
tribunal  (which  might  or  might  not  be  a  court)  independent  enough  to  try  offence 
proceedings.  That  distinction  emerges  clearly  in  the  following  passage. 

Reports  and  speeches  on  the  subject  of  judicial  independence  in 
recent  years  have  urged  the  general  adoption  of  the  highest  standards 
or  safeguards,  not  only  with  respect  to  the  traditional  elements  of 
judicial  independence,  but  also  with  respect  to  other  aspects  now  seen 
as  having  an  important  bearing  on  the  reality  and  perception  of 
judicial  independence.  These  efforts,  particularly  by  the  legal 
profession  and  the  judiciary,  to  strengthen  the  conditions  of  judicial 
independence  in  Canada  may  be  expected  to  continue  as  a  movement 
towards  the  ideal.  It  would  not  be  feasible,  however,  to  apply  the 
most  rigorous  and  elaborate  conditions  of  judicial  independence  to 
the  constitutional  requirement  of  independence  in  s.  11(d)  of  the 
Charter,  which  may  have  to  be  applied  to  a  variety  of  tribunals....  The 
essential  conditions  of  judicial  independence  for  purposes  of  s.  11(d) 
must  bear  some  reasonable  relationship  to  that  variety.31 

Repeatedly  throughout  the  judgment,  the  Court  observed  that  existing 
occupational  arrangements  for  Provincial  Court  judges  “fall  short  of  the  ideal”32 
and  that  higher  standards  of  judicial  independence,  although  not  strictly  speaking 
required,  “may  well  be  preferable”33  or  “desirable.”34 

We  accept  the  invitation  to  endorse  a  higher  standard.  Judicial 
independence,  in  Canada,  has  constitutional  status.  Governments  should  always 
be  prepared  to  hold  themselves  to  higher  standards  of  constitutional  behaviour 
than  those  the  courts  are  prepared  to  enforce  against  them.35 

At  present,  judges  are  selected  and  compensated  by  those  in  the  other 
branches  of  government.  That  fact  alone  is  enough  to  create  perpetual  potential  for 
interference  by  the  government  with  the  judiciary,  whether  or  not  individual  litigants 
happen  to  be  sensitive  to  that  danger.  In  this  context,  fidelity  to  judicial 


31  Valente  v.  The  Queen,  note  9  above,  at  692-693. 

32  Ibid.,  at  698.  See  also  ibid.,  at  704. 

33  Ibid.,  at  708.  See  also  ibid.,  at  706. 

34  Ibid.,  at  714.  See  also  ibid.,  at  712. 

35  See,  e.g.  Sager,  "Fair  Measure:  The  Legal  Status  of  Underenforced  Constitutional  Norms" 
(1978),  91  Harvard  L.  Rev.  1212;  Brest,  "The  Conscientious  Legislator's  Guide  to 
Constitutional  Interpretation"  (1975),  27  Stanford  L.  Rev.  585. 
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independence  requires  that  the  ways  in  which  the  government — or  anyone  —  might 
be  in  a  position  to  exercise  leverage  on  the  Provincial  Court  or  its  judges  be  kept  to 
an  absolute  minimum.36  As  the  Supreme  Court  of  Canada  said  in  Beauregard: 

[o]n  the  institutional  plane,  judicial  independence  means  the 
preservation  of  the  separateness  and  integrity  of  the  judicial  branch 
and  a  guarantee  of  its  freedom  from  unwarranted  intrusions  by,  or 
even  intertwining  with,  the  legislative  and  executive  branches.37 

Unless  there  are  compelling  reasons  to  do  things  otherwise,  therefore, 
Provincial  Court  judges’  compensation  should  be  determined  and  provided 
separately  from  the  usual  theatres  of  government  activity.  Administrative 
convenience  and  routine  attempts  at  economy  are  not,  for  us,  sufficient  reasons 
to  depart  from  this  precept. 

Several  more  specific  conclusions  flow  from  this  conception. 

First,  we  endorse  the  joint  recognition  by  the  Ontario  government  and  the 
judges’  associations  that  Provincial  Court  Judges’  salaries  should  not  be  subject, 
even  in  principle,  to  the  legislature’s  annual  fiscal  appropriations  process:  they 
should  instead  be  paid  directly  from  the  Consolidated  Revenue  Fund.38  We  see 
no  good  reason,  however,  for  treating  the  judges’  salaries  differently  from  the 
other  components  of  their  compensation  regime:  it  is  no  less  important  in 
principle  that  those  other  forms  of  compensation  be  insulated  from  the  effects  of 
ordinary  government  business.  Accordingly,  we  recommend  that  all  forms  of 
compensation  payable  out  of  provincial  revenues  to  Provincial  Court  judges 
be  paid  out  of  the  Consolidated  Revenue  Fund  of  Ontario,  not  out  of  the 
legislature’s  yearly  appropriations. 

Second,  we  accept  as  sound  the  agreement  of  the  government  and  the 
judges’  associations  that  the  salary  for  Provincial  Court  judges  ought  to  be 
legislated,  not  established  by  regulation.39  Such  an  arrangement  has  the 
important  advantage  of  removing  the  process  of  actual  salary  determination  from 
the  exclusive  discretion  of  the  provincial  executive.  In  our  opinion,  that 
advantage  outweighs  the  disadvantage  that  the  process  of  adjusting  those  salaries 
becomes  somewhat  more  time-consuming. 


36  The  fact  that  there  is  a  strong  tradition  restraining  governments  from  using  the  leverage 
available  to  them  to  influence  the  outcomes  of  particular  court  decisions  is  another 
important  safeguard  of  an  independent  judiciary,  but  it  is  not  a  substitute  for  more  objective 
conditions  or  guarantees.  See  Valente  v.  The  Queen,  note  9  above,  at  701-702. 

37  The  Queen  v.  Beauregard,  note  149  above,  per  Dickson,  C.J.C.  at  77. 

38  See  the  text  of  the  July  21,  1987  agreement  between  the  Attorney  General  and  the  judges' 
associations.  Appendix  C  to  the  report,  paragraph  7. 

39  Ibid. 
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The  third  consequence  of  our  conception  of  judicial  independence  is  that 
Provincial  Court  judges  are  not  meaningfully  comparable  with  anyone  whose 
salary  is  paid  by  the  Ontario  government  and  who  does  not  perform  a  judicial  or 
quasi-judicial  function.  The  fact  that  provincial  civil  servants’  salaries,  pensions 
or  benefits  are  of  a  certain  cost  or  value,  are  administered  in  particular  ways  or 
are  subject  to  certain  conditions,  for  instance,  has  nothing  whatever  to  do  with 
what  compensation  Provincial  Court  judges  should  receive,  and  vice  versa. 
There  may,  of  course,  be  respects  or  situations  in  which  the  compensation 
provided  to  judges  and  government  employees  will,  coincidentally,  be  similar; 
all  such  similarities,  though,  require  independent  justification. 

Fourth,  the  provincial  government  should  be  involved  only  minimally  with 
the  administration  of  the  judges’  compensation.  We  see  no  objection  to  the 
government  providing  clerical  or  facilitative  support,  but  discretion  to  approve 
the  requests  of  individual  judges  —  for  reimbursement  of  expenses,  conditional 
allowances,  specific  days  or  weeks  for  vacation,  leaves  of  absence  with  or 
without  pay,  or  other  discretionary  benefits  —  should  lie  exclusively  with  the 
administrative  judges  within  the  Provincial  Court.  The  terms  and  conditions  on 
which  these  benefits  are  made  available  should  not  be  matters  of  changeable 
government  policy  or  practice;40  they  should  either  be  left  to  the  discretion  of  the 
Chief  Judge  or  set  out  clearly,  in  either  statute  or  regulation.  We  recommend 
that  all  the  benefits,  allowances  and  options  to  which  Provincial  Court 
judges  are  or  may  be  entitled  be  codified  in  statute  or  in  regulation. 

Finally,  Provincial  Court  judges’  insurance  and  benefit  arrangements 
should,  as  a  rule,  be  separate  from  those  for  others  on  the  government  payroll,  in 
order  that  judges  not  be  affected  by  default  by  changes  in  the  government’s 
benefits  policy  toward  its  public  servants;  such  arrangements  should  be  tailored 
to  the  needs  and,  where  possible,  the  preferences  of  the  judges  themselves. 
Where  there  is  sufficient  reason  presumptively  to  group  the  judges  in  a  coverage 
cohort  with  government  employees,  the  judges  should  be  given  the  option  of 
withdrawing  from  that  cohort  and  making  other  arrangements. 

We  recognize  that  some  of  these  standards,  if  implemented,  may  well  result  in 
occasional  diminutions  in  the  monetary  value  of  certain  of  the  benefits  that  Provincial 
Court  judges  now  receive.  We  accept  this  consequence  as  appropriate.  The  judges’ 
associations  have  emphasized  both  the  substance  and  the  symbolism  of  judicial 
dependence  in  their  submissions.  We  have  taken  those  submission  seriously.  Judicial 
independence,  however,  generates  other  costs  of  its  own.  It  is  only  reasonable  that  the 
judges  themselves  bear  their  fair  share  of  those  costs. 


40  "[Ejxecutive  control  over  the  terms  of  service  of  the  judges,  such  as  remuneration, 

pensions,  or  travel  allowance  is  inconsistent  with  the  concept  of  judicial  independence": 
Shetreet,  "Judicial  Independence:  New  Conceptual  Dimensions  and  Contemporary 
Challenges,"  in  Shetreet  and  Deschenes,  ed..  Judicial  Independence:  The  Contemporary 
Debate  ( 1 985 ),  590  at  p.  599.  See  also  Deschenes,  The  Sword  and  the  Scales  ( 1 979),  at  p 
85ff. 
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b.  The  Consequences  for  Salary  and 
Pension  Determination 

We  agree  with  the  submission  of  the  government  of  Ontario  that  respect  for 
judicial  independence  does  not,  as  a  matter  of  course,  “provide  a  rationale  for 
recommending  substantial  salary  increases  to  Provincial  Judges”;41  there  is  no 
necessary  correlation  between  independence  and  superabundance.  We  disagree, 
however,  with  the  government’s  contentions  that  judicial  independence  therefore 
has  “little  bearing  on  the  .  .  .  quantum  of  the  remuneration  of  Provincial  Judges”42 
and  that  any  relationship  between  independence  and  the  amount  of  judicial 
salaries  is  only  negative.43  In  our  view  there  are  three  specific  ways  in  which 
judicial  independence  ought  to  influence  the  salaries  of  Provincial  Court  judges. 

First,  it  is  widely  accepted  that  governments  may  not  reduce  the  salaries  of 
sitting  judges,  individually  or  collectively,  without  infringing  the  principle  of 
judicial  independence.44  As  the  English  High  Court  judges  observed  in  response 
to  an  executive  order  reducing  their  salaries  by  20%  in  1931, 

[i]t  cannot  be  wise  to  expose  judges  of  the  High  Court  to  the 
suggestion,  however  malevolent  and  ill-founded,  that  if  their 
decisions  are  favourable  to  the  Crown  in  revenue  and  other  cases, 
their  salaries  may  be  raised  and  if  unfavourable  may  be  diminished.45 

The  reason  salary  reductions  are  perceived  as  an  infringement  on  a  judge’s 
independence,  however,  is  not  because  of  the  talismanicsignificance  of  particular 
salary  amounts  but  because  such  reductions  erode  the  judge’s  financial  position 
relative  to  the  rest  of  the  economy.  It  does  not  take  the  threat  of  a  trip  to  the 
poorhouse  for  a  judge  to  experience  some  such  erosion;  all  it  takes  is  a  disruption 
of  his  or  her  reasonable  financial  expectations.  What  matters  most,  in  other 
words,  is  the  reduction  in  the  purchasing  power  of  the  judge’s  salary. 


41  Final  Submission  to  the  Ontario  Provincial  Courts  Committee,  note  140  above,  at 
pp.  14-15. 

42  See  quotation  at  note  20  above. 

43  See  quotation  at  note  21, m  above. 

44  See,  for  example,  Article  26  of  the  Syracuse  Draft  Principles  on  the  Independence  of  the 
Judiciary,  May  1981: 

Judges  should  receive,  at  regular  intervals,  remuneration  for  their  services  at  a 
rate  which  is  commensurate  with  their  status,  and  not  diminished  during  their 
continuance  in  office.  After  retirement  they  should  receive  a  pension  enabling 
them  to  live  independently  and  in  accordance  with  their  status. 

[Note:  ...  An  exception  to  the  principle  of  non-reduction  of  salaries  may  be  made 
at  a  time  of  economic  difficulty  if  there  is  a  general  reduction  of  public  service 
salaries,  and  members  of  the  judiciary  are  treated  equally.] 

Emphasis  added.  The  Syracuse  Draft  Principles  are  set  out  in  full  in  Shetreet  and 
Deschenes,  note  40  above,  at  pp.  414-421. 

45  Confidential  memorandum  to  the  Prime  Minister,  December  4,  1931,  reproduced  at  (1933), 
176  Law  Times.  103.  and  quoted  in  Lederman,  note  4  above,  at  p.  129. 
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In  times  of  inflation,  however,  a  judge’s  purchasing  power  can  be 
diminished  without  reducing  the  actual  number  of  salary  dollars;  if  their  salaries 
fail  to  increase  as  rapidly  as  prices  do,  judges  can  no  longer  afford  the  same 
range  of  goods  and  services  as  before.  As  a  result. 

Financial  interference  with  judges  can  be  done  by  simply  omitting  to 
adjust  the  judicial  salaries  to  price  increases....  Given  the  impact  of 
inflation,  and  the  fact  that  today  .  .  .  judges  pay  income  tax,  the  end 
result  is  the  decline  in  the  status  of  the  judiciary  and  serious 
interference  with  judicial  independence.46 

In  recognition  of  the  fact  that  governments,  in  times  of  inflation,  can  exert 
leverage  by  omission  on  the  judges  they  pay,  the  Universal  Declaration  on  the 
Independence  of  Justice  provides,  at  paragraph  2.21(b), 

The  salaries  and  pensions  of  judges  shall  be  adequate, 
commensurate  with  the  status,  dignity  and  responsibility  of  their 
office,  and  be  regularly  adjusted  to  account  fully  for  price 
increases.47 

(Emphasis  added.) 

It  seems  to  us  to  follow,  therefore,  that  our  recommendations  with  respect 
to  Provincial  Court  judges’  salaries  ought  to  recognize  and  preserve  the 
purchasing  power  that  those  judges’  salaries  had  in  earlier  years,  unless  there  is 
clear  and  convincing  evidence  of  extenuating  circumstances.48  This,  we  believe, 
is  especially  so  in  view  of  the  other  two  ways  in  which  concern  for  judicial 
independence  ought  to  affect  the  salary  determination. 

Second,  it  is  an  emblem  of  a  judge’s  independence  that  he  or  she  be 
perceived  by  those  within  the  larger  community  to  be  a  person  of  means 
commensurate  with  his  or  her  office.  If  a  judge  is  perceived  to  be  in  straitened  or 
reduced  circumstances,  he  or  she  is  more  likely  to  appear  to  the  public  to  be 
susceptible  to  financial  pressure  or  influence,  whether  or  not  that  really  is  the 


46  Shetreet,  note  40  above,  at  p.  608.  See  also  ibid.,  at  628-629 

47  Quoted  with  approval  in  The  Queen  v.  Beauregard,  note  5  above,  at  75.  The  text  of  the 
Universal  Declaration  on  the  Independence  of  Justice  is  set  out  in  full  in  Shetreet  and 
Deschenes,  note  40  above,  at  pp.  447-461.  Note  that  paragraph  2.21(c)  provided  that 
"(judicial  salaries  shall  not  be  decreased  during  the  judges'  term  of  office,  except  as  a 
coherent  part  of  an  overall  public  economic  measure."  Compare  paragraph  14-15  of  the 
International  Bar  Association  Code  of  Minimum  Standards  of  Judicial  Independence,  New 
Delhi,  1982,  reproduced  in  Shetreet  and  Deschenes,  note  40  above,  at  pp.  388-392. 

48  It  also  follows  that  there  should  be  some  mechanism  for  increasing  judges'  salaries 
automatically,  between  the  occasions  for  regular  review  and  legislative  change.  The  July 
21,  1987  agreement  between  the  government  and  the  judges'  associations  (Appendix  C  to 
this  report)  instructs  us  (at  paragraph  8)  to  recommend  a  formula  for  automatic  increases. 
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case.  Preservation  of  the  status  that  people  expect  of  judges  requires  that  a 
certain  level  of  expenditure  be  maintained.  Judges,  therefore,  have  somewhat 
less  flexibility  than  others  with  similar  incomes  in  the  manner  in  which  they 
respond  to  increasing  prices  of  goods  and  services.  This  fact,  in  our  view, 
deserves  some  weight  in  considering  what  salaries  are  appropriate. 

Finally,  those  who  come  to  the  bench  from  private  practice  incur  a 
significant  one-time  income  tax  liability  because  the  canons  of  independence 
require  that  they  liquidate  their  interest  in  their  law  partnership  upon  taking 
office.49 

These  circumstances  affect  in  two  ways  the  principles  of  salary 
determination:  they  require  that  the  salary  be  high  enough  to  suffice  as  the 
judge’s  sole  source  of  income,  even  as  the  cost  of  living  increases,  and  they  alter 
significantly  the  kinds  of  comparisons  one  can  make  between  the  salaries  of 
judges  and  those  of  other  groups. 


B.  TREAT  PROFESSIONALS  AS  PROFESSIONALS 

Much  of  what  we  have  already  said  about  judicial  independence  is  aptly 
summarized  in  the  following  classic  passage  from  R.  McGregor  Dawson: 

The  judge  must  be  made  independent  of  most  of  the  restraints, 
checks  and  punishments  which  are  usually  called  into  play  against 
other  public  officials....  Such  independence  is  unquestionably 
dangerous,  and  if  this  freedom  and  power  were  indiscriminately 
granted  the  results  would  certainly  prove  to  be  disastrous.  The 
desired  protection  is  found  by  picking  with  especial  care  the  men 
[sic]  who  are  to  be  entrusted  with  these  responsibilities,  and  then 
paradoxically  heaping  more  privileges  upon  them  to  stimulate  their 
sense  of  moral  responsibility,  which  is  called  in  as  a  substitute  for 
the  political  responsibility  which  has  been  removed.  The  Judge  is 
placed  in  a  position  where  he  has  nothing  to  lose  by  doing  what  is 
right  and  little  to  gain  by  doing  what  is  wrong;  and  there  is  therefore 
every  reason  to  hope  that  his  best  efforts  will  be  devoted  to  the 
conscientious  performance  of  his  duty.50 


49  The  Report  and  Recommendations  of  the  1986  Commission  on  Judges'  Salaries  and 
Benefits,  February  27,  1987  ["the  Guthrie  Report"]  discusses  the  income  tax  consequences 
of  accepting  a  federal  judicial  appointment  at  pp.  26-29,  41-45.  The  same  tax  liabilities 
attach  to  a  provincial  judicial  appointment. 

50  Dawson,  The  Government  of  Canada  (2d  ed.,  1954),  at  p.  486,  quoted  in  Lederman,  note  4 
above,  at  172-173. 
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Our  second  principle,  that  judges  will  behave  in  a  professional  manner  if 
they  are  treated  professionally,  flows  almost  immediately  from  this  passage. 

We  mention  this  in  part  because  a  number  of  those  who  made  submissions 
to  us  dwelt  upon  the  volatile  issue  of  courtroom  sitting  hours,51  or,  as  some 
would  prefer  to  call  it,  judicial  productivity.  Among  the  many  statistics  the 
Ministry  of  the  Attorney  General  compiles  with  respect  to  the  administration  of 
Ontario  courts  are  measurements  of  courtroom  utilization:  the  number  of  hours 
per  day  each  courtroom  is  in  use;  the  number  of  judge  hours  represented  by  those 
hours  of  use,  and  the  average  number  of  hours  per  day  that  the  judges  spend 
presiding  in  courtrooms.  These  statistics  ordinarily  are  not  released  to  the  public. 
In  response  to  this  Committee’s  inquiry  about  why  these  records  are  kept,  the 
Ontario  government  said  that  it  was 

in  order  to  allow  the  Ministry  of  the  Attorney  General  to  measure 
courtroom  utilization  in  Ontario  and  to  take  steps,  where  possible 
and  necessary,  to  improve  the  efficiency  of  courtroom  utilization  in 
particular  locations  and/or  to  construct  new  courtrooms.52 

The  government  also  provided  us  with  statistics,  summarized  by  judicial 
district,  of  the  gross  courtroom  sitting  hours53  and  average  daily  sitting  hours  of 
the  judges  of  the  Provincial  Court(Criminal  Division),54  the  District  Court  and 
the  Supreme  Court  of  Ontario  for  the  year  1986-87. 

No  one  before  us  disputed  the  legitimacy  of  keeping  statistical  records  for 
the  purposes  the  government  indicated.  The  controversy  arose  because  of  the 
inference  some  are  said  to  draw  from  these  figures  about  how  hard  Provincial 
Court  judges  work. 

The  submissions  of  the  Ontario  government  to  this  Committee  carefully 
avoided  drawing  this  inference;  they  were,  however,  careful  to  call  to  our 
attention  the  following  observations  in  the  Zuber  Report  on  the  subject: 

This  Inquiry  received  a  surprising  number  of  complaints  from 
lawyers,  administrators  and  members  of  the  public  about  the  lack  of 
industry  on  the  part  of  judges  in  the  Provincial  and  District  Courts. 

The  complaints  were  anecdotal  in  nature,  but  they  were  made  with 
sufficient  frequency  and  vehemence  that  the  Inquiry  considered  it 


51  See,  e.g.  the  Toronto  Star  editorial  "Scott  vs.  Judges,"  August  15,  1988  and  the  Attorney 
General's  Letter  of  reply,  August  20,  1988. 

52  Reply  Submissions  to  the  Ontario  Provincial  Courts  Committee,  note  20  above,  at  p.  42. 

53  "Gross  courtroom  sitting  hours"  represent  the  total  number  of  hours  a  courtroom  was  in 
use,  including  breaks  and  recesses  but  excluding  time  for  lunch. 

54  It  is  curious  that  the  government  did  not  give  us  average  daily  sitting  hour  statistics  for  the 
judges  of  the  Civil  or  Family  Divisions  of  the  Provincial  Court. 
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necessary  to  attempt  some  empirical  verification.  To  do  this,  we 
adopted  the  same  approach  as  a  certain  Ontario  cabinet  minister, 
who  made  unannounced  afternoon  visits  to  court  facilities.  Our 
observations  verified  the  complaints  received,  in  that  some 
Provincial  and  District  Courts  rarely  sit  past  3  p.m.,  and  some  of 
them  do  not  sit  in  the  afternoon  at  all. 

In  addition,  such  statistical  information  as  is  available  .  .  .  indicates 
that  the  average  sitting  day  for  provincial  judges  is  only  three  hours 
—  and  this  does  not  include  days  on  which  a  judge  is  not  scheduled 
to  sit,  but  rather  comprises  only  the  days  on  which  sittings  are 
actually  scheduled.55 

Even  after  he  allowed  for  the  fact  that  judges  have  duties  outside  the 
courtroom,  Mr.  Justice  Zuber  concluded  that  “an  average  sitting  day  of  only 
three  hours  is  unacceptably  low,”56  and  recommended  five  hours  as  an 
appropriate  normal  sitting  day  for  Provincial  Court  judges.57 

The  government  also  took  pains  to  emphasize  that  it  was  not  suggesting 
that  courtroom  sitting  hours  should  be  a  factor  in  shaping  our  recommendations. 
It  did,  however,  adjure  us  expressly  in  its  final  submission  that  “[t]he  failure,  or 
apparent  failure,  of  the  [Provincial  Courts]  Committee  to  deal  with  sitting  hours 
may  well  be  a  matter  of  concern  to  the  members  of  the  [legislature’s]  Standing 
Committee  [on  the  Administration  of  Justice58]  of  sufficient  significance  to  affect 
the  weight  given  to  the  Committee's  recommendations.”59  Dutifully,  then,  we 
turn  to  consider  the  issue. 

In  the  first  place,  we  think  it  would  be  a  mistake  for  anyone  to  rely  at 
present  on  courtroom  sitting  hour  statistics  as  a  meaningful  measure  of  the  nature 
or  the  amount  of  work  Provincial  Court  judges  do.  There  is  simply  too  little 
trustworthy  information  on  which  to  base  an  appraisal  of  those  numbers’  real 
significance.  Many  of  the  judges  and  lawyers  who  made  submissions  to  us 
reminded  us  of  the  range  of  tasks  outside  the  courtroom  that  are  integral  parts  of 
the  work  of  judging:  reading  and  researching  the  law  on  a  regular  basis;  dealing 
in  chambers  with  preliminary  and  procedural  matters;  writing  occasional  reasons 
for  judgment;  travelling  to  and  from  remote  communities.  Because  of  the 
growing  difficulty  introduced  into  Provincial  Court  matters  by  the  Charter  of 
Rights,  the  Young  Offenders  Act  and  ever  more  complex  provincial  and  federal 
regulatory  legislation,  judges,  according  to  these  informants,  are  having  to  spend 


55  Zuber  Report,  note  5  above,  at  p.  169. 

56  Ibid.,  at  p.  170. 

57  Ibid.,  at  p.  171. 

58  This  is  the  legislative  committee  to  which,  by  agreement,  the  present  report  is  to  be  referred 
for  official  consideration.  See  Appendix  C  to  this  report,  at  paragraph  6. 

59  Final  Submission  to  the  Ontario  Provincial  Courts  Committee,  note  140  above,  at  p.  19. 
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increasing  amounts  of  time  on  research  and  preparation  outside  the  courtroom. 
None  of  these  efforts  registers  affirmatively  in  records  based  on  courtroom 
sitting  hours,  yet  all  of  them  are  more  or  less  indispensable.  Finally,  there  are  any 
number  of  circumstances  beyond  the  control  of  particular  judges  that  affect  the 
length  of  time  it  takes  to  complete  a  day’s  docket  of  cases.  Counsel  may  be  ill, 
unprepared  or  unavailable;  witnesses  or  accused  may  fail  to  appear;  unforeseen 
complications  may  necessitate  adjournments;  cases  may  settle.  Only  some  of 
these  circumstances,  perhaps,  could  be  accounted  for  or  avoided  by  more 
effective  scheduling. 

All  these  factors,  and  no  doubt  more,  have  the  potential  to  deflect  any 
inference  one  might  draw  from  a  judge’s  average  sitting  hours  about  his  or  her 
performance  or  productivity.  We  are  in  no  position  to  say,  on  the  basis  of  the 
largely  anecdotal  submissions  we  received,  to  what  extent  each  or  all  of  these 
considerations  actually  do  affect  the  course  of  a  judge’s  work  day,  let  alone  the 
composite  work  product  of  the  entire  Provincial  Court.  In  the  absence  of  clearly 
established  correlations  between  a  judge’s  sitting  hours  and  his  or  her  actual 
workload,  it  would,  in  our  view,  be  imprudent  to  assume  that  the  one  is 
representative  of  the  other. 

The  “sitting  hours”  controversy  has  convinced  us  of  the  importance  of 
affirming  that  Provincial  Court  judges  are  professionals.  That  affirmation 
compels  one  to  accept  that  each  of  them  came  to  the  bench  with  a  clear 
appreciation  of  the  fundamental  importance  of  the  work  the  Provincial  Court 
does  and  with  a  developed  disposition  to  fulfill  his  or  her  functions  well  and 
conscientiously. 

This  principle  has  certain  implications  for  the  design,  administration  and 
content  of  a  remuneration  regime  for  the  Provincial  Court  judges.  Some  of  these 
deserve  independent  comment. 

First,  the  remuneration  that  judges  receive  has  to  be  sufficiently  generous, 
and  be  perceived  by  both  the  judges  and  the  public  to  be  sufficiently  generous,  to 
signify  materially  the  public’s  awareness  of  the  importance  of  the  functions  of 
the  provincial  judiciary  and  its  respect  for  the  qualifications  and  the  expertise  of 
the  judges  themselves.  Meeting  this  requirement  may  occasion  some  small 
measure  of  financial  discomfort  for  the  provincial  government.  Such  discomfort 
should  be  tolerated;  it  is,  after  all,  a  measure  of  the  significance  the  province 
ascribes  to  the  Provincial  Courts’  contribution  to  the  justice  system. 

Second,  the  judges’  working  year  should  be  structured  to  recognize  that 
quality  work  takes  time.  Judges  should  have  sufficient  opportunities  for  research 
and  reflection.  Because  of  the  parallel  principle  of  judicial  independence,  such 
opportunities  ought  ordinarily  to  be  allocated  by  the  senior  provincial  judiciary, 
not  by  officials  in  the  provincial  government. 
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C.  THE  TOTAL  COMPENSATION  PRINCIPLE 

Our  final  general  principle  is  one  that  the  Ontario  government  brought  to 
our  attention.  In  its  final  submission,  the  government  encouraged  us  to  “consider 
the  compensation  package  under  negotiation  or  discussion  as  a  whole, ”^0  as  is 
the  practice  of  interest  arbitrators  in  order  to  keep  firmly  in  mind  the  aggregate 
cost  of  the  improvements  we  might  choose  to  recommend.  This,  to  us,  is 
common  sense.  Not  only  should  our  package  of  recommendations  be  credible 
financially,  it  should  also  make  sense  as  a  whole. 

We  have  sought  in  this  report  to  design  a  compensation  scheme  that 
satisfies  these  requirements.  The  fact  that  we  have  done  so,  however,  has 
implications  for  the  manner  in  which  our  recommendations  ought  to  be  received 
and  implemented.  Because  we  have  designed  our  set  of  recommendations  to 
make  sense  as  a  whole,  we  believe  that  it  ought  to  be  implemented  as  a  whole. 


60  Ibid.,  at  p.  7. 
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I.  Main  Purpose 

To  outline  alternative  potential  broad  pension  plan  designs  and  their  implications 
in  terms  of  replacement  ratios  (RRs)  and  underlying  rationale,  and  to  make 
recommendations  where  there  is  joint  agreement. 

II.  Basis  for  Report 

The  1988  Report  of  the  Ontario  Provincial  Courts  Committee  served  as  the 
starting  point  basis  for  this  Joint  Actuarial  Report  (JAR).  In  particular,  the 
following  key  principles: 

-  target  income  replacement  ratio  of  75% 

-  adequacy  of  the  “structure”  of  the  current  plan  design. 

Furthermore,  with  the  trend  towards  younger  appointees  and  the  associated 
longer  periods  of  service,  it  appears  to  be  the  general  consensus  that  there  should 
be  some  sort  of  recognition  in  benefits  based  on  service. 

Finally,  the  concepts  outlined  in  our  letter  of  August  20,  1991  to  the  Chairman  - 
i.e.  focus  on  benefits  and  differentiation  between  costs  and  funding  -  are  also 
reflected  in  this  report. 

III.  Summary  of  Original  Submission  Positions 

Government:  Same  overall  level  of  benefits  as  current  plan,  although  it  was 

prepared  to  consider  a  re-distribution  of  those  benefits. 

Judges:  Federal  Plan. 

IV.  Benefits 

Consistent  with  the  basic  principles  outlined  in  Section  II,  we  have  come  up  with 
7  alternative  plan  designs,  five  of  which  are  direct  modifications  of  the 
Henderson  Committee’s  1988  recommendation  and  two  of  which  are  somewhat 
different  but  still  consistent  with  the  overall  philosophy.  These  are  presented  in 
Exhibit  A;  for  comparative  purposes,  we  have  also  shown  the  benefits  under  the 
current  plan,  federal  plan,  and  1988  Henderson  recommendation. 

Under  the  first  and  fifth  Henderson  modifications  (HM-1  and  HM-5),  the  current 
plan  benefits  would  remain  in  place  for  entry  ages  60  and  beyond.  Under  the 
HM-2,  HM-3,  and  HM-4  modifications,  the  benefits  would  be  the  same  as  the 
current  plan  for  entry  ages  beyond  50.  All  modifications  envisage  the 
adjustment  for  retirement  beyond  65  to  be  the  same  as  the  current  plan  (which 
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was  also  supported  in  the  last  Henderson  Report).  The  sixth  and  seventh 
alternatives  handle  retirement  beyond  65  directly  via  their  respective  benefit 
formulas. 

In  analyzing  the  numbers  that  appear  in  Exhibit  A,  the  following  significant 
observations  can  be  made: 

each  of  the  7  alternatives  represent  an  overall  improvement  in  benefits  as 
compared  to  the  current  plan 

all  7  alternatives  have  benefit  levels  which  are  between  the  respective 
positions  of  the  Judges  and  the  Government 

relative  to  the  1988  Henderson  Recommendation,  on  an  overall  basis  six 
are  below  and  one  is  above 

However,  in  order  to  assess  their  appropriateness  in  light  of  our  criteria  for  target 
benefit  levels,  we  must  look  at  overall  replacement  ratios  (RRs)  achieved.  For 
this  purpose,  we  have  illustrated  three  of  the  alternatives  as  examples  -  HM-1, 
HM-2,  and  HM-3.  These  appear  in  Exhibit  B. 

As  you  can  see,  the  RRs  for  the  three  alternatives  are  taken  directly  from  Exhibit 
A.  Benefits  as  a  %  of  final  pre-retirement  salary  which  result  from  the  Canada 
Pension  Plan  (CPP)  and  Old  Age  Security  (OAS)  are  shown  in  the  next  column 
(CPP+OAS  =  6%+4%  =  10%).  The  last  source  of  retirement  income  shown  is 
the  assumed  accrual  for  the  period  prior  to  becoming  a  judge.  For  instance,  for  a 
person  entering  the  judgeship  at  age  40,  it  is  assumed  (under  the  HM-2 
alternative  and  retirement  at  age  70,  for  example)  that  he/she  will  have  earned 
5%  of  the  total  75%  target  RR  in  respect  of  employment  prior  to  age  40. 

As  a  general  philosophy,  if  one  accepts  the  notion  that  there  should  be  some 
recognition  of  longer  periods  of  service  in  the  form  of  additional  pension 
benefits,  then  it  is  logical  to  conclude  that:  a)  a  uniform  benefit  plan  such  as  the 
current  plan  or  federal  plan  is  inappropriate,  and  b)  assuming  an  accrual  for  the 
pre-judge  employment  period  is  appropriate  and  consistent.  Hence,  the 
underlying  rationale  for  our  various  alternatives. 

As  a  further  source  of  information  to  aid  the  Commission  in  its  review,  Exhibit  C 
compares  replacement  ratios  achieved  by  each  of  the  current  judges  pension 
plan,  the  Public  Service  Pension  Plan  (PSPP),  and  the  HM-1,  HM-2,  and  HM-3 
alternatives,  on  a  directly  comparable  apples-to-apples  basis.  While  the  three 
alternatives  may  appear  to  be  excessive  in  relation  to  the  PSPP,  this  is  a 
reflection  of  both  the  higher  target  replacement  ratio  for  the  judges  plan  and  the 
special  circumstances  of  this  particular  group  of  people,  as  previously 
documented  in  the  Henderson  Report. 
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V.  Judges  Contribution  Rate 

The  current  formula  for  determining  the  members’  contribution  rate  is  one-half 
the  cost  of  survivor  benefits.  The  rate  currently  in  effect  is  5.57%  of  salary  and 
is  apportioned  between  the  pension  plan  and  group  life  insurance  policy.  This 
rate  has  not  been  updated  for  some  time  and  also  does  not  reflect  the  pending 
increase  in  survivor  benefits.  On  a  current  basis  and  reflecting  the  enhanced 
benefits,  this  rate  would  be  re-calculated  to  be  in  the  range  of  7%  to  9%, 
depending  on  the  actuarial  methods  and  assumptions  used. 

There  is  unanimous  agreement  among  the  actuaries  that  this  type  of  formula, 
which  is  based  on  actuarial  assumptions  that  can  be  a  potential  source  of 
disagreement  among  the  parties,  should  be  avoided.  A  formula  such  as  x%  of 
salary,  irrespective  of  the  “cost”of  survivor  benefits,  is  independent  of  the 
actuarial  assumption  issue.  Given  the  nature  of  this  plan  and  the  level  of  benefits 
provided,  something  in  the  range  of  5%  to  9%  of  salary  would  be  appropriate  in 
our  opinion. 

We  would  further  suggest  that,  as  a  result  of  the  revised  Income  Tax  Act  (ITA) 
requirements,  the  total  member  contributions  be  directed  towards  the  pension 
plan,  since  there  would  be  a  full  tax  deduction  for  the  individual  with  no  impact 
on  RRSP  contribution  room. 

VI.  Miscellaneous  Issues/Ouestions 

There  were  a  number  of  miscellaneous  plan  design  issues  which  arose  in  the 
course  of  our  work,  which  we  would  like  to  address  as  follows: 

pensions  for  late  appointees  should  remain  unchanged,  with  prorata 
benefits  for  shorter  periods  of  service  -  this  avoids  the  current  sharp 
discontinuity  and  would  represent  an  increase  in  benefits  for  judges  not 
previously  meeting  the  service  requirement 

members  terminating  prior  to  age  65  should  be  eligible  for  prorated 
benefits  -this  proration  could  be  based  on  the  ratio  of  actual  service  to 
the  period  to  age  65  or  to  the  minimum  service  requirement  period  or  to 
some  compromise  in  between,  and  actuarially  reduced  from  65 

should  there  be  a  minimum  period  of  service  required,  such  as  5,  10,  or 
15  years,  to  be  eligible  for  any  benefits? 

maximum  retirement  age:  is  it  consistent  with  overall  judicial  philosophies 
for  employment  to  continue  to  age  75  and  therefore  not  begin  pension  until 
that  time?  The  ITA  will  not  allow  retirement  benefits  for  registered  plans  to 
commence  beyond  age  71,  so  that  if  this  is  deemed  to  be  important,  it  will 
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have  to  be  handled  off-side  -  if,  for  example,  retirement  beyond  age  70  was 
not  considered  desirable  for  judicial  reasons,  the  pension  plan  could  provide 
a  disincentive  by  cutting  accruals  at  70. 

VII.  Relative  Costing 

Consistent  with  the  principles  outlined  in  Section  II,  our  approach  has  been  to 
focus  on  the  benefits  as  opposed  to  the  costs.  However,  it  may  be  useful  to  at 
least  have  a  relative  ranking  of  the  various  alternatives  in  terms  of  additional  cost 
impact.  As  indicated  earlier,  all  7  alternatives  presented  provide  increased 
benefits  and  therefore  result  in  increased  costs,  as  compared  to  the  current  plan. 
The  following  list  (in  ascending  order  of  benefit  levels/cost)  illustrates  the  relative 
costliness  of  each  of  the  alternatives,  as  well  as  indicating  the  relative  positioning 
of  the  current  plan,  the  federal  plan,  and  the  1988  Henderson  recommendation: 

CURR. 


HM-3,  HM-4 


3/2/1 

2%  Acc.W/Min. 


HM-2 


HM-1 

HEND. 

HM-5 

FED. 

In  assessing  the  cost  impact  on  the  various  alternatives,  it  is  the  incremental, 
relative  costs  which  are  most  relevant  and  which,  for  the  most  part,  avoid  the 
discussion  of  the  appropriateness  of  the  actuarial  assumptions  used.  Once  again, 
consistent  with  a  “focus  on  benefits”,  we  have  provided  only  the  relative 
positioning  and  not  the  actual  estimated  costs  or  funding  rates.  As  stated  in  our 
letter  of  August  20th  to  the  Chairman  of  the  Commission,  we  believe  that  any 
decision  relating  to  benefit  or  plan  design  changes  should  be  based  on  a  realistic 
estimate  of  future  costs,  as  opposed  to  the  funding  contribution  rate. 
Furthermore,  as  agreed-upon  previously,  the  responsibility  for  the 
funding/financing  basis  lies  with  the  government  as  plan  sponsor,  as  does  the 
determination  of  the  most  cost-effective  method  for  handling  the  additional  cost 
associated  with  the  revised  ITA  requirements. 
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VIII.  Conclusion 

It  is  our  opinion  that  the  adequacy  and  appropriateness  of  benefits,  as  measured 
by  replacement  ratios,  should  be  the  primary  initial  focus.  One  of  the  key  issues 
would  appear  to  be  the  extent  to  which  a  pension  accrual  prior  to  becoming  a 
judge  can  be  assumed.  Clearly,  as  mentioned  earlier,  it  is  consistent  with  the 
principles  outlined  and  which  underly  this  report,  to  assume  an  accrual  in  respect 
of  pre -judge  employment  and  that  that  assumed  accrual  should  increase  as  entry 
age  increases,  in  developing  estimated  replacement  ratios.  The  degree  to  which 
this  is  appropriate,  i.e.  the  allowance  assumed  in  developing  estimated  Rrs,  is  a 
matter  for  the  Commission  to  decide.  Once  decided,  the  choice  of  appropriate 
alternative  will  be  clear. 


Exhibit  A  -  Pension  Benefits 


Pension  Benefit  @  65  as  %  of  Final  Salary 


Entry 

Age 

Curr. 

Fed. 

Hend. 

Hend. 

Mod.l 

Hend. 
Mod. 2 

Hend. 

Mod.3 

Hend. 

Mod.4 

Hend. 

Mod.5 

2%  Acc. 
3/2/1  W/Min. 

35 

45 

67 

62  1/2 

65 

60 

55 

52  1/2 

70 

60 

60 

40 

43 

67 

60 

60 

55 

50 

50 

65 

55 

50 

45 

45 

67 

57  1/2 

55 

50 

45 

47  1/2 

60 

50 

45 

50 

45 

67 

55 

50 

45 

45 

45 

55 

40 

45 

NOTE: 


Curr.:  Current  Plan 
Fed.:  Federal  Plan 

Hend.:  Henderson  Commission  Recommendation,  i.e.  additional  10%  to  base 
plus  .5%  per  year  of  service  beyond  15  before  age  65 

Hend. Mod. 1  (HM-1):  Additional  5%  to  base  plus  1%  per  year  of  service 

beyond  15  before  age  65 

Hend. Mod. 2  (HM-2):  Additional  0%  to  base  plus  1%  per  year  of  service 

beyond  1 5  before  age  65 
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Hend.Mod.3  (HM-3):  Additional  0%  to  base  plus  1%  per  year  of  service 

beyond  20  before  age  65 

Hend.Mod.4  (HM-4):  Additional  0%  to  base  plus  .5%  per  year  of  service 

beyond  15  before  age  65 

Hend.Mod.5  (HM-5):  Additional  10%  to  base  plus  1%  per  year  of  service 

beyond  15  before  age  65 


3/2/1: 


3%  per  year  of  service  for  first  10  years;  2%  per  year  for 
next  10;  1%  per  year  thereafter 


2%  Acc.W/Min.:  2%  per  year  of  service  accrual  with  minimum  benefit 

equal  to  current  plan 

Pension  Benefit  @  70  as  %  of  Final  Salary 


Entry 

Age 

Curr. 

Fed. 

Hend. 

Hend. 

Mod.l 

Hend. 

Mod.2 

Hend. 

Mod.3 

Hend. 

Mod.4 

Hend. 

Mod.5 

2%  Acc. 
3/2/1  W/Min. 

35 

50 

67 

67  1/2 

70 

65 

60 

57  1/2 

75 

65 

70 

40 

50 

67 

65 

65 

60 

55 

55 

70 

60 

60 

45 

50 

67 

62  1/2 

60 

55 

50 

52  1/2 

65 

55 

50 

50 

50 

67 

60 

55 

50 

50 

50 

60 

50 

50 

55 

50 

67 

60 

55 

50 

50 

50 

60 

40 

50 

Pension  Benefit  (a)  75  as  %  of  Final  Salarv 

Entry 

Age 

Curr. 

Fed. 

Hend. 

Hend. 

Mod.l 

Hend. 

Mod.2 

Hend. 

Mod.3 

Hend. 

Mod.4 

Hend. 

Mod.5 

2%  Acc. 
3/2/1  W/Min. 

35 

55 

67 

72  1/2 

75 

70 

65 

62  1/2 

80 

70 

80 

40 

55 

67 

70 

70 

65 

60 

60 

75 

65 

70 

45 

55 

67 

67  1/2 

65 

60 

55 

57  1/2 

70 

60 

60 

50 

55 

67 

65 

60 

55 

55 

55 

65 

55 

55 

55 

55 

67 

65 

60 

55 

55 

55 

65 

50 

55 
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Exhibit  B  -  Estimated  Overall  Replacement  Ratios  (RRs) 

RRs  @  65  as  %  of  Final  Salary  for  HM-1  Alternative 


Entry 

Age 

Hend.Mod.  1 
Plan 

CPP/OAS 

Assumed  Pre-Judge 
Accrual 

Total  RR 

35 

65 

10 

0 

75 

40 

60 

10 

5 

75 

45 

55 

10 

10 

75 

50 

50 

10 

15 

75 

RRs  (a)  70  as  %  of  Final  Salary  for  HM-1  Alternative 

Entry 

Age 

Hend.Mod.  1 
Plan 

CPP/OAS 

Assumed  Pre-Judge 
Accrual 

Total  RR 

35 

70 

10 

-5 

75 

40 

65 

10 

0 

75 

45 

60 

10 

5 

75 

50 

55 

10 

10 

75 

55 

55 

10 

10 

75 

RRs  (a)  75  as  %  of  Final  Salary  for  HM-1  Alternative 

Entry 

Age 

Hend.Mod.  1 
Plan 

CPP/OAS 

Assumed  Pre -Judge 
Accrual 

Total  RR 

35 

75 

10 

-10 

75 

40 

70 

10 

-5 

75 

45 

65 

10 

0 

75 

50 

60 

10 

5 

75 

55 

60 

10 

5 

75 

10 


Exhibit  B  -  Estimated  Overall  Replacement  Ratios  (RRs)  (Cont’d) 

RRs  (5)  65  as  %  of  Final  Salary  for  HM-2  Alternative 


Entry 

Age 

Hend.Mod.l 

Plan 

CPP/OAS 

Assumed  Pre-Judge 
Accrual 

Total  RR 

35 

65 

10 

5 

75 

40 

55 

10 

10 

75 

45 

50 

10 

15 

75 

50 

45 

10 

20 

75 

RRs  (2)  70  as  %  of  Final  Salary  for  HM-2  Alternative 

Entry 

Age 

Hend.Mod.l 

Plan 

CPP/OAS 

Assumed  Pre -Judge 
Accrual 

Total  RR 

35 

65 

10 

0 

75 

40 

60 

10 

5 

75 

45 

55 

10 

10 

75 

50 

50 

10 

15 

75 

55 

50 

10 

15 

75 

RRs  (a)  75  as  %  of  Final  Salary  for  HM-2  Alternative 

Entry 

Age 

Hend.Mod.  1 
Plan 

CPP/OAS 

Assumed  Pre-Judge 
Accrual 

Total  RR 

35 

70 

10 

-5 

75 

40 

65 

10 

0 

75 

45 

60 

10 

5 

75 

50 

55 

10 

10 

75 

55 

55 

10 

10 

75 
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Exhibit  B  -  Estimated  Overall  Replacement  Ratios  (RRs)  (Cont’d) 

RRs  @  65  as  %  of  Final  Salary  for  HM-3  Alternative 


Entry 

Age 

Hend.Mod.  1 
Plan 

CPP/OAS 

Assumed  Pre -Judge 
Accrual 

Total  RR 

35 

55 

10 

10 

75 

40 

50 

10 

15 

75 

45 

45 

10 

20 

75 

50 

45 

10 

20 

75 

RRs  (a)  70  as  %  of  Final  Salary  for  HM-3  Alternative 

Entry 

Age 

Hend.Mod.  1 
Plan 

CPP/OAS 

Assumed  Pre-Judge 
Accrual 

Total  RR 

35 

60 

10 

5 

75 

40 

55 

10 

10 

75 

45 

50 

10 

15 

75 

50 

50 

10 

15 

75 

55 

50 

10 

15 

75 

RRs  (a)  75  as  %  of  Final  Salary  for  HM-3  Alternative 

Entry 

Age 

Hend.Mod.  1 
Plan 

CPP/OAS 

Assumed  Pre-Judge 
Accrual 

Total  RR 

35 

65 

10 

0 

75 

40 

60 

10 

5 

75 

45 

55 

10 

10 

75 

50 

55 

10 

10 

75 

55 

55 

10 

10 

75 
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Exhibit  C  -  Comparison  of  Replacement  Ratios  (RRs) 

RRs  (5)  65  including  CPP/OAS  as  %  of  Final  Salary 


Entry 

Age 

Current  Judges 
Plan 

PSPP* 

HM-1 

HM-2 

HM-3 

35 

55 

57 

75 

70 

65 

40 

55 

48 

70 

65 

60 

45 

55 

39 

65 

60 

55 

50 

55 

30 

60 

55 

55 

RRs  (a)  70  including  CPP/OAS  as  %  of  Final  Salarv 

Entry 

Age 

Current  Judges 
Plan 

PSPP* 

HM-1 

HM-2 

HM-3 

35 

60 

65 

80 

75 

70 

40 

60 

57 

75 

70 

65 

45 

60 

48 

70 

65 

60 

50 

60 

39 

65 

60 

60 

55 

60 

30 

65 

60 

60 

RRs  (a)  75  including  CPP/OAS 

as  %  of  Final  Salarv 

Entry 

Age 

Current  Judges 
Plan 

PSPP* 

HM-1 

HM-2 

HM-3 

35 

65 

- 

85 

80 

75 

40 

65 

- 

80 

75 

70 

45 

65 

- 

75 

70 

65 

50 

65 

- 

70 

65 

65 

55 

65 

.  . 

70 

65 

65 

*  Public  Service  Pension  Plan  -  adjusted  to  convert  Final  Average  Salary  base  to 
equivalent  Final  Salary  base,  plus  OAS 
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I.  Purpose  of  Report 

Further  to  our  joint  report  dated  October  18,  1991,  the  purpose  of  this  report  is  to 
provide  additional  information  in  the  following  areas  -  costings  of  potential 
benefit  enhancements,  cost  of  survivor  benefits,  cost  of  benefit  improvement  for 
existing  pensioners,  and  the  early  retirement/late  appointment  issue  -  to  assist  the 
Commission  in  making  its  decision  and  recommendations  regarding  basic  plan 
design  and  judges’  contribution  rate. 

II.  Benefit  Enhancement  Costings 

The  incremental  costs  of  providing  the  Federal,  previous  Henderson,  and  Hm-1, 
Hm-2,  and  Hm-3  alternative  benefit  plan  designs  are  shown  in  Exhibit  A  on 
three  bases:  lump  sum  present  value,  annual  %  of  payroll,  and  annual  dollars. 
The  figures  reflect  our  jointly  agreed-upon,  realistic,  best-estimate  basis  (as 
opposed  to  the  current  funding  basis). 

III.  Cost  of  Survivor  Benefits 

One-half  of  the  realistic  estimated  cost  of  survivor  benefits  is  illustrated  in 
Exhibit  A  for  each  of  the  current  plan  and  Hm-1,  Hm-2,  and  Hm-3  formulas. 
These  are  provided  in  order  to  aid  the  Commission  in  its  determination  of  the 
appropriate  member  contribution  rate.  However,  once  set,  we  recommend  that 
the  judges’  contribution  rate  no  longer  be  tied  to  the  cost  of  survivor  benefits,  for 
the  reasons  outlined  in  our  report  of  October  18th.  Note  that  these  figures 
incorporate  the  previous  Henderson  recommendations  -  increase  from  50%  to 
60%  survivors  benefits  and  indexation  to  salary  increases  as  opposed  to  the  CPI. 
As  well,  they  include  half  the  actual  premium  cost  of  the  group  life  insurance 
benefit. 

IV.  Cost  for  Retirees 

The  additional  cost  of  providing  the  Hm-1,  Hm-2,  and  Hm-3  enhancements  to  all 
current  pensioners  is  outlined  in  Exhibit  A. 

V.  Early  Retirement/Late  Appointment  Benefits 

We  believe  it  is  the  view  of  the  Commission  and  indeed  the  opinion  of  both 
parties  -  the  judges  and  the  government  -  that  the  current  plan  (shown  in  Exhibit 
B)  is  deficient  in  certain  areas  of  early  retirement  and  late  appointment. 
Therefore,  we  have  jointly  developed  a  proposal,  based  on  the  principles 
contained  in  our  previous  report  of  October  18th.  Its  key  features  include  the 
following: 

1)  retirement  could  be  as  early  as  age  55,  after  a  minimum  of  5  years  service 


4 


2)  reduction  for  retirement  prior  to  age  65  (or  achievement  of  the  factor  of 
80,  if  higher)  at  the  rate  of  5%  (of  final  salary)  per  year  down  to  age  60 
and  2%  per  year  reduction  from  age  60  down  to  age  55  -  (this  is  a  simple 
proxy  to  the  pure  actuarial  reduction  of  deferred  pension  amounts) 

3)  members  terminating  prior  to  age  65  with  at  least  15  years  service  may 
elect  a  deferred  pension  at  age  65  equal  to,  for  example  under  the  Hm-1 
alternative,  50%  plus  1%  per  year  of  service  in  excess  of  15 

4)  members  terminating  after  age  55  with  less  than  5  years  service  would 
be  entitled  to  a  return  of  their  own  contributions  with  interest 

5)  members  terminating  at  ages  below  55  with  less  than  10  years  of  service 
would  receive  a  refund  of  member  contributions  with  interest  (CWI) 

6)  members  terminating  at  ages  below  55  with  greater  than  10  years  of 
service  would  be  entitled  to  receive  an  amount  of  two  times  member 
contributions  with  interest  -  alternatively,  after  a  minimum  of  15  years 
service,  the  member  could  elect  the  deferred  pension  at  age  65  referred 
to  in  3)  above. 


The  proposal  features  outlined  above  can  be  summarized  as  follows: 


Age  at  Termination 

Years  of  Service 

Benefit  Entitlement 

Less  than  55 

Less  than  1 0 

Member  CWI 

10-15 

2  x  Member  CWI 

More  than  15 

2  x  Member  CWI  or 
Deferred  Pension  @  65 

55  or  older 

Less  than  5 

Member  CWI 

5-15 

Immediate  Pension 

More  than  1 5 

Immediate  Pension  or 
Deferred  Pension  @  65 

The  immediate  pensions  referred  to  above  for  retirement  at  ages  55  and  above 
(after  minimum  5  years  service)  for  the  Hm-1,  Hm-2,  and  Hm-3  plan  designs  are 
illustrated  in  Exhibits  Cl,  C2,  and  C3,  respectively.  Similar  principles  apply  to 
benefit  formulas  other  than  Hm-1,  Hm-2,  or  Hm-3. 

For  comparative  purposes,  the  additional  benefits  provided  by  each  of  the  three 
basic  plan  designs  (Hm-1,  Hm-2,  Hm-3)  plus  proposed  early  retirement/late 
appointment  (ER/LA)  enhancement  over  the  current  plan  are  illustrated  in  Exhibits 
Dl,  D2,  and  D3  respectively.  Note  that  each  of  these  alternatives,  including  the 
proposed  ER/LA  enhancement,  will  produce  pensions  in  all  instances  at  least  as 
great  as  the  current  plan,  so  no  grandfathering  would  be  required. 
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Exhibit  A  -  Costings 


Judges  Pension  Plan  -  Costings  of  Potential  Benefit  Enhancement 


Curr. 

Fed. 

Hend. 

Hm-1 

Hm-2 

Incremental  Cost* 

present  value  ($M’s) 

35.9 

26.3 

21.3 

10.1 

annual  -  %  payroll 

12.0 

8.8 

7.1 

3.4 

-  $M’s 

3.7 

2.7 

2.2 

1.1 

Est.  1/2  Cost  of  Surv.  Ben.’s**(%)  6.8 

N/A 

N/A 

7.8 

7.3 

Est.  Cost  for  Retirees  ($M’s) 

N/A 

N/A 

8.0 

3.0 

*  Best-Estimate  Basis  (87%  of  Funding  Basis) 

**  Based  on  60%  benefits  and  indexing  to  salary  increases;  includes  life 
insurance  benefits. 


Retirement  Benefit  Under  Current  Schedule 
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